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1 DEFINITIONS AND INTERPRETATION 

1.1 The definitions and rules of interpretation in this condition apply to the Contract: 
 

“Cancellation Charges” the charges payable by you under condition  9.1 in accordance with the scale of charges set out in the Proposal or 
found in our prevailing summary terms and conditions (as relevant); 

“Confidential 
Information” 

all information (of whatever nature) disclosed by one party to the other, which (i) is indicated to be confidential, 
or (ii) derives value to a party from being confidential, or (iii) would be regarded as confidential by a reasonable 
business person; 

“Consultancy” 
the advice, assistance, configuration, customisation, training and development and any other similar knowledge-
based services provided under this agreement by X3 Consulting or related service partners. “Services” and 
“Consultancy” may be used jointly to describe consultancy within this agreement.  

“Contract” the Contract between us and you made under these conditions, the Proposal and any documentation annexed to 
the Proposal (as the case may be); 

“Deliverables” all documents and materials developed by us in the provision of the Services, including computer code, application 
configuration and/or customisation, data, reports and specifications but excluding the Software and any Third-
Party Software; 

“Fees” 
those fees payable by you to us as set out in the Proposal and payable in accordance with condition 5; 

“Hosting Charges” 
The fees payable for the hosting element of software provided as a service and relate to the online compute and 
storage facilities to give access for the user to the Software as identified in the Proposal. 

“Intellectual 
Property Rights” all patents, copyrights, design rights, trade-marks, service marks, trade secrets, know-how, database rights and 

other rights of a similar nature (whether registered or unregistered) anywhere in the world; 

“Proposal” the sales proposal or statement of work annexed to these conditions detailing information relevant to this 
Contract; 
 
 
 

 
 

“Services” 
the services to be performed for you as set out in the Proposal which may also include Consultancy; 

“Service Commitment” The minimum uptime availability stated within the Pricing Guide for Software provided as a Service, including any 
identifiable hosting element where hosting has been proposed. 

“Service Credit” The percentage of total monthly charges paid by you (excluding one-off payments ) which becomes payable by us 
as a refund against future monthly charges where the provision of the Service does not meet the Service 
Commitment 

“Software as a 
Service” 

The supply of software on a licence basis, where access is granted for a fixed period, in return for the payment in 
advance of fees as per the Proposal. This may include an element for hosting charges which will be identified 
within the Proposal. 

“Software & Third-
Party Software” 

any licenced Software application to be supplied by us pursuant to this Contract as set out in the Proposal (or as 
otherwise agreed to be supplied by us pursuant to the Contract). Third Party Software shall be treated in the same 
way as Software. 

“Support” the supply of Services based on the terms and conditions found within the Support and 
Maintenance Agreement as made between us and as set out in the Proposal; 

“Tailored Software” The supply of application code or specific customisation which is adapted, changed, developed and compiled to 
meet specific written requirements as documented with you to enhance or improve the Software as supplied in 
line with the Proposal. 

”us, we or our” X3 Consulting Ltd a company incorporated and registered in England and Wales under company number 7873830 
whose registered office is 341 Garratt Lane, Wandsworth, London SW18 4DX 

“you or your” the individual, partnership, company or other organisation named in the Proposal; 

1.2 Unless the context otherwise requires, references to statutory provisions include those statutory provisions as amended or re-
enacted. 

1.3 Words in the singular include the plural, and in the plural include the singular. 
 

2 APPLICATION OF CONDITIONS 

2.1 These conditions shall apply to and be incorporated into the Contract and prevail over any inconsistent terms or conditions 
proposed by you or implied by law, custom, practice or course of dealing. 

 

3 SOFTWARE 

3.1 All Software, whether on-premise, hosted, purchased outright or via subscription payments, belonging to X3 Consulting or 
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Third-Party Software, as set out in the Proposal, remains the property of X3 Consulting until paid in full or in line with the 
relevant subscription agreement.  

3.2 Title to the Software does not transfer until all outstanding Software invoice amounts are paid. Where Software provided as 
Software as a Service, no title transfer occurs. Subscription purchase of Software does not transfer title to the user beyond the 
period of the subscription. 

3.3 Software shall be considered delivered to the you where we:  

3.3.1 Install the Software to your on-premise, virtual or hosted server; 

3.3.2 Supply a valid Software licence key, even without Software installation; 

3.3.3 You are provided with a login to the Software; 

3.3.4 You process a transaction on the Software in a live environment  
 

4 SERVICES 

4.1 Subject to you paying the Fees and complying with your obligations under the Contract, we will provide the Services. 

4.2 You will fully cooperate with us and make available to us without charge any reasonable information or facilities 
requested by us to enable us to discharge our obligations under this Contract. 

4.3 Services provided to you in addition those specified in the Proposal will be subject to the same Fees as the Services 
specified in the Proposal unless agreed otherwise in writing. 

4.4 We reserve the right to replace individual resources performing the Service should circumstances dictate. We warrant 
that any substituted resource will have the necessary skill and experience to deliver the required Service. 

4.5 Where we develop tailored software, it is your responsibility to check the delivered Software meets your requirements 
and matches your specification.  

 

5 FEES AND EXPENSES 

5.1 We will invoice you for the Fees at the time specified in the Proposal 

5.2 Consultancy shall be invoiced weekly in arrears, and you will pay the Fees to us within thirty days of the date of our 
invoice. 

5.3 Hosting and Subscription payments shall be paid in advance in line with the Proposal. 

5.4 In the event that we have offered a retention on Consultancy Fees then where there are significant delays in project 

delivery (stated as > 3 working days), any interruptions or issues caused and/or incurred as a direct and demonstrable 
result of your acts or omissions preventing the Services from proceeding in accordance with the project plan (including 
delayed or withheld acceptance without reasonable cause) we may invoice you in full for any reasonable additional 
Services required, on the project rates. This will include any on-costs from rescheduling for delays of greater than three 
days to the plan. 

5.5 If the completion of the milestone should be delayed by less than or equal to 3 working days no reasonable grounds 
will be presented for withholding payment of the retention payment when due. If the milestone should be delayed by 
greater than 3 working days then subject to 5.4 the retention shall be bound over until completion of the next 
milestone. 

5.6 If completion of the project should be delayed for more than 1 month from the originally planned timeframe as a result 
of delays and interruptions as referred to in 5.4 and 5.5 above then we shall have the right to recalculate any element 
of the Services and relevant charges based on these modified assumptions. 

5.7 You will pay our reasonable out of pocket expenses including travel, accommodation, subsistence and other related 
expenses incurred by our personnel in performing the Services elsewhere than at our premises at the rates specified 
in the Statement of Work, which you will pay at the time specified in the Statement of Work or if not so specified, 
monthly in arrears. 

5.8 Services which are agreed to be provided as “stand-by” or “call-off” assistance shall be invoiced in full, to the agreed 
amount, regardless of whether any time is actually utilised. Any expenses incurred will be invoiced in line with 5.4 
above. 

5.9 Unless otherwise stated in the Statement of Work we will work 7 hours per chargeable day plus 1 hour for lunch. 
Services delivered between 08:00 and 20:00 will be billed at the standard stated rate. Services provided on Bank 
holidays, weekends or between the hours of 20:00 and 08:00 will be at double the standard stated rate. 
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5.10 Unless otherwise notified the Fees relating to the development, testing, training and support of tailored software 
become payable no later than 30 days after delivery of such software or customisation to you. Any processing of live 
data using Tailored Software will automatically deem the relevant software or customisation to be accepted and 
delivered at which point all related amounts due will become payable on invoice. 

5.11 We reserve the right to recover excessive travel time due to customer location changes 

5.12 You will make all payments due under this Contract in full without any deduction or set off. 

5.13 All sums payable under the Contract are exclusive of VAT (or other applicable sales tax), for which you will also be responsible. 

5.14 Without prejudice to clause 10 below, if you fail to pay any amount due under this Contract by the appropriate due 
date, we will be entitled to claim interest under the Late Payment of Commercial Debts (Interest) Act 1998. 

5.15 In addition to charging interest, we reserve the right to immediately suspend the provision of the Services where you 
fail to pay any amount due under this Contract by the appropriate due date until such time as you make such 
payment. 

5.16 Our right to suspend the provision of Services for non-payment under this Contract includes the ongoing provision of 
Support under any Support and Maintenance Agreement. 

5.17 Non-payment of subscription, rental or other scheduled periodic charges relating to the accessibility of service 
(platform or software) will result in loss of access to that service until arrears and agreed payments have been 
cleared. 

 

6 WARRANTIES AND LIMITATIONS OF LIABILITY 

6.1 All Software is supplied under licence and on the same terms as those of the original supplier. We offer no warranty other than 

that supplied by the original supplier. 

6.2 We warrant that we will perform the Services with reasonable skill and care. 

6.3 If we breach the warranty given under condition 6.2 above, we will, at our own cost, provide replacement Services to 
remedy the breach within a reasonable time of you notifying us of the breach. 

6.4 Except for the express warranty given under condition 6.2, all other warranties are excluded to the fullest extent 
permitted by law, including, without limitation, the implied conditions, warranties or other terms as to satisfactory 
quality or fitness for purpose. 

 Your attention is drawn specifically to the following provisions 

6.5 Subject to condition 6.6 below: 

6.5.1 We will have no liability for any losses or damages which may be suffered by you (or any person claiming 
under or through you), whether the same are suffered directly or indirectly or are immediate or 
consequential, which fall within the following categories: 
6.5.1.1 special damage even though we were aware of the circumstances in which such special damage could arise; 
6.5.1.2 loss of profit and/or anticipated profit, 
6.5.1.3 loss of revenue, contract and/or business; 
6.5.1.4 loss of savings and/or anticipated savings; 
6.5.1.5 business interruption; 
6.5.1.6 depletion of goodwill and/or similar losses; 
6.5.1.7 loss or corruption of data. 

6.5.2 our total liability, whether in contract, tort or otherwise in connection with the Services, shall in no 
circumstances exceed 125% of any Fees paid by you to us for those Services where such liability arose. 

6.6 The exclusions in condition 6.5 shall apply to the fullest extent permissible at law, but we do not exclude liability for 
death or personal injury caused by our negligence or our officers, employees, contractors or agents, gross negligence 
or wilful misconduct by our employees, fraudulent misrepresentation or any other liability which may not be excluded 
by law. 

6.7 Subject to clause 6.6 above, neither party may bring an action against the other under or in connection with this 
Contract more than 12 months after that party became aware of the cause of action or event giving rise to the claim. 

6.8 You acknowledge that in providing these conditions we advise you that you should explore the availability of insurance 
for any liability which we exclude or limit under this Contract. 

 

7 INTELLECTUAL PROPERTY RIGHTS AND OWNERSHIP 
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7.1 All Intellectual Property Rights in the Deliverables shall belong to us absolutely. We hereby grant to you a non-exclusive 
licence to use the Deliverables to the extent necessary to enjoy the benefit of the Services as the Customer by this 
Contract and as detailed in the Statement or Work. Your license to use shall only exist for the duration of the rights 
granted under the applicable Agreement. 

7.2 The Software and all Intellectual Property Rights comprised in the Software belong to us absolutely (or the appropriate 
third-party owner(s)) and you acquire no rights in or to the Software other than the express right to use it in accordance 
with the terms of this Contract, any subscription agreement and the appropriate Software licence. 

7.3 Where we supply any Software or Third-Party Software pursuant to this Contract, use of such Software or Third-Party 
Software shall be subject to the terms of the associated Software Agreement and any associated support and 
maintenance agreement. 

 

8 COMMENCEMENT AND TERMINATION 

8.1 The Contract shall commence on the date set out in the Statement of Work, or Proposal as might be used in some 
circumstances, or such other date, as the parties shall agree in writing. 

8.2 Subject to clause 8.3 below, this Contract will terminate upon completion of the delivery of the Services or as otherwise 
indicated in the Proposal. Any agreement for the supply of Support shall terminate in accordance with the provisions 
of the associated support and maintenance agreement. 

8.3 We may terminate the Contract at any time on written notice to you if you: 

8.3.1 fail to pay any Fees by the due date; 
8.3.2 are in material breach of any of the terms of this Contract and either that breach is incapable of remedy, or you 

fail to remedy that breach within 30 days after receiving written notice requiring you to remedy that breach; or 
8.3.3 are unable to pay your debts (within the meaning of section 123 of the Insolvency Act 1986), or become 

insolvent, or are subject  to an order or a resolution for your liquidation, administration, winding-up or 
dissolution (otherwise than for the purposes of a solvent amalgamation or reconstruction), or have an 
administrative or other receiver, manager, trustee, liquidator, administrator or similar officer appointed over 
all or any substantial part of your assets, or enter into or proposes any composition or arrangement with your 
creditors generally, or are subject to any analogous event or proceeding in any applicable jurisdiction; 

8.3.4 sell all of your assets or are merged or re-organised in circumstances where you are not the surviving entity. 

8.4 Termination by us in accordance with our rights under condition 8.3 is without prejudice to any other of our rights or 
remedies accrued prior to termination. 

8.5 On termination pursuant to condition 8.3: 

8.5.1 all rights granted to you under the Contract and the licence granted pursuant to condition 7.1 shall immediately cease; 
8.5.2 you will immediately destroy or return to us (at our option) all copies of the Software and any Deliverables in 

your possession or control and, in the case of destruction, certify to us that you have done so. 

8.6 On termination for any reason (including pursuant to condition 8.3) you will immediately pay any sums due to us under the 
Contract 

 

9 CANCELLATION AND CANCELLATION CHARGES 

9.1 If you wish to cancel the delivery of the Services (or any part of them), you must inform us in writing, and we may, at 
our discretion agree to such cancellation by providing you with written confirmation. If we agree to cancellation of the 
Services (or any part of them), we reserve the right to charge, and you agree to pay, the Cancellation Charges. The 
provisions of this condition 9.1 are without prejudice to any other rights or remedies we may have under the Contract. 

9.2 We each agree that the Cancellation Charges represent a genuine pre-estimate of the loss that we would suffer if the 
delivery of the Services (or the applicable part of the Services as the case may be) were cancelled. 

9.3 If we wish to cancel or postpone the delivery of any part of the Services, we will endeavour to provide you with seven 
days written notice. We will refund or credit you any Fees already paid in respect of any cancelled Services (but not for 
any Services performed to date). 

9.4 If you wish to cancel part of the Software or Services as outlined in the Proposal we reserve the right to recalculate 
fees and amounts payable based on the revised requirement. Such a recalculation may result in the loss of bulk 
purchase discounts or other incentives given on the original Proposal. Any corresponding increases in amounts due 
under the revised Proposal will become due and payable immediately by you on receipt of the relevant invoice.  

9.5 Cancellation Charges shall not apply where Software is provided as a Service and the cancellation is in line with the 
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expiry of the agreed term. 
 

10 SUPPORT 

10.1 Our Support service is reactive and designed to provide a break/fix service only. Details of the Support service are provided in 
the Support User Guide. 

10.2  Access to support is via a web-based customer portal and for nominated/approved contacts only. 

10.3  Charges for Support will be identified in the Pricing Guide and shown in the Proposal. Access to Support is not automatically 
included within the Software pricing  

10.4  Service Credits do not apply to the Support Service where performance against the Service Level Agreement is a “best 
endeavours” not absolute. 

10.5   X3C standard response and target resolution times are: 

 Target Response Target Resolution 

Business Down 15 mins System Access within 4 hours 

Business Critical 30 mins 8 working hours 

Business Workaround 2 hours 16 working hours 

Business Query 8 hours 10 working days 

10.6  These are the standard response and resolution times which may vary depending on the Services identified in the Proposal. 
Full details will be provided within the Proposal. 

 

11 DATA PROTECTION 
11.1 In performing this Contract, the parties each agree to comply with their respective obligations under the Data Protection Act 

2018 and any subordinate legislation, amendment or re-enactment. 
 

12 CONFIDENTIALITY 

12.1 Subject to the following, each party shall keep confidential all Confidential Information and not use it except for the 
purpose of exercising or performing its rights and obligations under this Contract. 

12.2 Each party may disclose Confidential Information to its employees, officers, professional representatives or advisers, 
sub-contractors and agents, provided that they (i) need to know it for the purpose of exercising or performing that 
party’s rights and obligations under this Contract; (ii) have been informed of the confidential nature of the Confidential 
Information divulged; and (iii) agree to act in compliance with the confidentiality requirements of this Contract. 

12.3 The provisions of conditions 11.1 shall not apply to information which is already public knowledge or becomes so at a 
future date (other than by breach of the Contract) or which either party is required to disclose by law. 

12.4 Subject to the other terms of this Contract, this condition 12 shall remain in full force and effect notwithstanding 
termination of the Contract for any reason. 

12.5 You acknowledge our reasonable right to refer to this engagement, whether orally or in writing, for the purpose of 
attracting new business. You consent to provide upon reasonable request; written, oral, video or personal testimony 
to further this aim. 

 

13 SERVICE CREDITS 

13.1 We will apply Service Credits against future payments where the availability of the hosted services fails to achieve the targets 
as stated within the Pricing Guide for the software listed in the Proposal.  

13.2  Service Credits will be calculated where during a monthly billing cycle the service does not meet the Service Commitment for 
the items listed in the Proposal.  

13.3  Service Credits will be applied only against future payments for the applicable Service 

13.4  Service Credits shall not be generated where the breach of the Service Commitment is as a result of the action (or inaction) of 
the Customer, or a third party acting on the Customer’s behalf. 

 

14 ANTI-BRIBERY AND CORRUPTION 
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14.1  Each party shall fully comply with all requirements under the Bribery Act 2010 and neither party shall offer or solicit any bribe, 

inducement, payment or gift which would be a breach of the Bribery Act 2010.   

 

15 INSURANCE 

15.1 We agree to maintain insurance policies to cover: - 

15.1.1 Public Liability to the maximum of £2,000,000 

15.1.2 Employee Liability to the maximum of £5,000,000 

15.1.3 Professional Indemnity to the maximum of £2,000,000 

 

16 ANTI-SLAVERY AND HUMAN TRAFFICKING 

16.1 We shall comply with (and take all reasonable measures to ensure and do nothing to prejudice your compliance with) all 

Applicable Laws, statutes, regulations, and codes relating to anti-slavery and human trafficking including the Modern Slavery 

Act 2015 

 

17 GENERAL 

17.1 If any provision of this Contract is judged to be illegal or unenforceable, the continuation in full force and effect of the 

remainder of the provisions shall not be prejudiced. 

17.2 You have no right to assign or to otherwise transfer the Contract or any of your rights or obligations under this Contract 
without our prior written consent. We may assign or otherwise transfer this Contract or any of our rights or obligations 
under this Contract at any time. 

17.3 No party shall be liable to the other for any delay or non-performance of its obligations under the Contract arising from 
any cause beyond its control including, without limitation, any of the following: act of God, governmental act, war, fire, 
flood, explosion or civil commotion. 

17.4 Any amendment or variation to the Contract or the Services shall not be binding unless agreed between the parties in writing. 

17.5 Any notice required to be given under this Contract, shall be in writing and shall be sent by pre-paid first class post or 
email, to each party required to receive the notice at the address for that party contained in the Proposal or as 
otherwise specified by the relevant party by notice in writing to the other party. Any notice shall be deemed to have 
been duly received if sent by: (a) pre-paid first-class post or recorded delivery, 72 hours after posting; or (b) email on 
actual receipt by the recipient party. 

17.6 These conditions, the Proposal and any other documents annexed as appendices to the Proposal contain the entire 
agreement between the parties relating to the provision of the Services and supersede all prior contracts, 
arrangements and understandings between the parties relating to the Services and you agree that, in entering into the 
Contract, you did not rely on any representations of any kind relating to the Services other than those expressly set out 
in the Contract. 

17.7 A person who is not a party to this Contract shall not have any rights under or in connection with it. 

17.8 Neither party shall approach, solicit, entice, persuade or otherwise influence, either directly or indirectly, any member of staff 
belonging to the other for the purposes of seeking a chance in their employment with that party. This condition shall remain a 
restriction on both parties for the period of one year after the completion of this Agreement.  

These conditions shall be governed by and construed in accordance with English law and each party hereby submits to the 
exclusive jurisdiction of the English Courts.  
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