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THIS AGREEMENT is made the                    day of   

BETWEEN: 

(1) PDG CONSULTING LIMITED, a company registered in England and Wales under 

company number 3626045) whose registered office is at 5-6 Rivermead, Pipers Way, 

Thatcham, Berkshire, RG19 4EP (the "Supplier"); and 

(2) [NAME OF CLIENT] a company registered in England and Wales under company 

number [● ]) whose registered office is at [] (the "Client"), 

 (in each case a "party" and together the "parties"). 

BACKGROUND 

 

The Supplier wishes to provide, and the Client wishes to engage the Supplier to provide, 

certain support and maintenance services relating to certain software on the terms set 

out in this Agreement. 

 

OPERATIVE PROVISIONS  

 

1. DEFINITIONS AND INTERPRETATION 

1.1 In this Agreement the following words and expressions have the meaning set 

opposite: 

"Account Manager" has the meaning given in clause 2.1; 

 

"Affiliate" of a company means any company or other 

entity which directly or indirectly Controls, is 

Controlled by or is under common Control with 

that entity; 

 

"Agreement" means this Agreement and its Schedules; 

"Business Day" means Monday to Friday (inclusive) except 

bank or public holidays in the country into 

which the Services are being provided; 

 

"Charges" means the charges payable for the Services 

under this Agreement, being (where the context 

so requires) each or any of the following: (i) the 

charges for the Support Services set out in 

Schedule 2; (ii) the Supplier's standard rates 

set out in Schedule 2; (iii) any charges agreed 

for Optional Services; and (iv) any charges 

which the Supplier is otherwise entitled to levy 

under this Agreement, in each case as the same 

may be amended from time to time by the 

Supplier; 

"Claim" means any claim, demand, action, cause of 

action, proceeding or complaint of any nature or 

kind brought by any third party against a party 

to this Agreement; 

 

"Client Data" means any information or images in the System 

or provided by the Client to the Supplier in 

connection with the Services: 
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"Client Representative" has the meaning given in clause 2.2; 

 

"Confidential 

Information" 

means: (i) all technical, scientific, or 

commercial information (in any form or medium 

and including all copies of the same) concerning 

past, present, and/or future transactions, 

dealings, projects, plans, proposals, staff and 

other business affairs that are disclosed directly 

or indirectly by one party (the "disclosing 

party") to the other (the "receiving party") at 

any time in contemplation of or in connection 

with this Agreement (whether or not it is stated 

to be confidential at the time of disclosure); and 

(ii) the existence and terms of this Agreement, 

in respect of which the Client shall be the 

receiving party; 

 

"Control" means the ownership of more than 50% of the 

issued share capital or other equity interest or 

the legal power to direct or cause the direction 

of the general management and policies of an 

entity; 

 

"Core Service Hours" means 8am to 6pm UK time in relation to the 

United Kingdom and 9am to 5pm local time in 

relation to any other territory, in each case on 

Business Days;  

 

"Customisation" means any improvement to, or modification, 

customisation or extension of, the  functionality 

or performance of any Supported Software, 

other than a Fix; 

"Designated 

Information System"  

means the system for generating, sending, 

receiving, storing or otherwise processing 

electronic communications.designated by a 

party under this Agreement to receive 

electronic notices pursuant to this Agreement 

as identified by the e-mail address specified in 

clause 24.1; 

"Dispute" has the meaning given in clause 25.1; 

"Documentation" means the documentation provided to the Client 

in relation to any Supported Software or 

Customisations, in either printed text or 

machine-readable form, including the technical 

documentation, program specification and 

operations manual;  

"Effective Date" means [DATE][the date of this Agreement];  

"Expert" has the meaning given in clause 25.4; 

"Fix" means the correction of an Incident, including 

the provision to the Client of any patches or 

documentation that are required for or as a 
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result of such correction; 

 

"Incident" means any material defect or error in the 

Supported Software, including any failure by 

the Supported Software to perform in 

accordance with the specifications set out in 

the relevant Documentation; 

 

"Intellectual Property 

Rights" 

means patents, rights to inventions, copyright 

and related rights, trade marks, trade names 

and domain names, rights in designs, rights in 

computer software, database rights, rights in 

confidential information (including know-how) 

and any other intellectual property rights, in 

each case whether registered or unregistered 

and including all applications (or rights to 

apply) for, and renewals or extensions of, such 

rights and all similar or equivalent rights or 

forms of protection which subsist or will subsist 

now or in the future in any part of the world; 

 

"Laws" means: 

 

(a) any applicable statute or proclamation 

or any delegated or subordinate 

legislation; 

(b) any enforceable community right within 

the meaning of section 2(1) European 

Communities Act 1972; 

(c) any applicable judgement of a relevant 

court of law which is a binding 

precedent in England; 

(d) any applicable industry code, policy or 

standard enforceable by law; or 

(e) any applicable direction, policy, rule or 

order that is binding on either the 

Client or the Supplier and that is made 

or given by any regulatory body having 

jurisdiction over either the Client or the 

Supplier or any of that party's assets, 

resources or business, 

in each case in force at any time during the 

Term in any jurisdiction applicable to this 

Agreement; 

"Licence Terms" 

 

has the meaning given in clause 12.2; 

"Losses" means all losses, liabilities, damages, costs, 

and expenses howsoever arising (including 

reasonable legal fees on a solicitor and own 

client basis and other professional advisors' 

fees, and disbursements and costs of 

investigation, litigation, settlement, judgment, 
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interest, penalties and remedial actions); 

 

"Non-Incident" means any failure of the Supported Software to 

meet the Client's requirements which is not an 

Incident (e.g., where such failure arises as a 

result of a design feature or limitation of the 

Supported Software rather than a failure of the 

Supported Software to materially conform with 

the specifications set out in the relevant 

Documentation); 

 

"Non Performance" means any failure by the Supplier to meet one 

or more Service Levels in three (3) consecutive 

full Quarters; 

 

"Optional Service" any service that the Client and the Supplier 

may from time to time agree shall be supplied 

to the Client by the Supplier under the terms of 

this Agreement in accordance with clause 9.2; 

 

"Oracle" 

 

means Oracle Corporation, a company 

incorporated in the state of California, whose 

registered office address is 500 Oracle Parkway 

Redwood Shores, CA 94065, USA, and its 

Affiliates; 

 

"Personnel" means, in relation to a party, that party's 

employees, agents, consultants and 

subcontractors who are involved in the 

performance of this Agreement; 

"Quarter" means any period of three (3) months 

commencing on 1 January, 1 April, 1 July or 1 

October; 

"Review" has the meaning given in clause 5.1; 

"Services" means the services to be provided by the 

Supplier to the Client under this Agreement, as 

more particularly described in clause 4.1; 

"Service Desk" has the meaning given in clause 7.2.1; 

"Service Levels" means the service levels for the Support 

Services, as described in the Service Level 

Agreement;  

"Service Level 

Agreement" 

means the description of the Support Services 

set out in Schedule 3 to this Agreement; 

"Statement of Work" has the meaning given in clause 6.1; 

"Support Date" means the date from which the Supplier is to 

provide the Support Services, as agreed in the 

Statement of Work; 
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"Support Partner" means any third party provider of support and 

maintenance services to the Client in relation to 

the System and/or the Supported Software; 

"Supported Software" has the meaning given in clause 3; 

"Support Services" means the support services to be provided by 

the Supplier to the Client under this Agreement 

in relation to the Supported Software, as more 

particularly described in clause 7 and the 

Service Level Agreement; 

"System" means the Client's IT system which 

incorporates the Supported Software; 

"Term" means the term of this Agreement determined 

in accordance with clause 22; 

"Third Party Licensor" means: i) Oracle; and ii) any other third party 

who is licensor of the Supported Software to the 

Client; 

"Work-Around" has the meaning given in paragraph 10.1 of the 

Service Level Agreement. 

1.2 In this Agreement, except where otherwise stated or where the context 

otherwise requires: 

1.2.1 clause and Schedule headings are included for convenience only and will 

not affect the construction or interpretation of this Agreement; 

1.2.2 any phrase introduced by the words "including", "includes", "in 

particular", "for example" or similar shall the phrases "other", 

"including" and "in particular" shall not limit the generality of any 

preceding words or be construed as being limited to the same class as 

any preceding words where a wider construction is possible; 

1.2.3 any reference to a clause or Schedule is to the relevant clause or 

Schedule of this Agreement (as the case may be); 

1.2.4 use of the singular includes the plural and vice versa; 

1.2.5 any reference to "persons" includes natural persons, firms, partnerships, 

bodies corporate, corporations, associations, organisations, 

governments, government bodies, states, foundations and trusts (in 

each case whether or not incorporated and whether or not having 

separate legal personality); 

1.2.6 the words "in writing" and "written" mean "in documented form" 

whether electronic or hard copy and include email; 

1.2.7 the words "day" and "month" mean calendar day and calendar month;  

1.2.8 all references to the parties include their permitted successors and 

assigns; 
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1.2.9 any reference to a statute or provision of a statute includes references 

to: 

(a) that statute or provision as amended, extended or applied by 

any other provision regardless of whether the other provision 

became law before or after this Agreement; 

(b) any re-enactment of that statute or provision (with or without 

change); and 

(c) any regulation, order, code of practice or similar thing having 

the force of law made (before or after this Agreement) under 

that statute or provision or any provision falling within clauses 

((a) or ((b); 

1.2.10 references to "indemnifying" any person against or with respect to any 

circumstance shall include indemnifying and keeping it harmless, on an 

after tax basis, from all Claims from time to time made against it and all 

Losses suffered, made or incurred by it arising from or in relation to 

such circumstance; and 

1.2.11 a reference to "good faith" in this Agreement means that the applicable 

party or parties must: 

(a) not act unconscionably, use misleading or deceptive conduct nor 

any element of duress (including economic duress or threat of 

enforcing legal rights); 

(b) act honestly, providing where relevant honest and objective 

appraisals of any facts or circumstances; 

(c) meet with and openly discuss issues where relevant, giving due 

and proper consideration to the views and needs of the other 

party as against their own views and needs, all in a professional 

and responsible manner,  

and for the avoidance of doubt, good faith does not mean a party is 

obliged to act contrary to its own interests. 

1.3 In the case of and to the extent of any conflict, inconsistency or ambiguity 

between the terms set out in clauses 1 to 30 of this Agreement and any of its 

Schedules, the terms set out in clauses 1 to 30 of this Agreement shall prevail. 

2. CONTRACT MANAGEMENT 

2.1 As soon as is reasonably practicable after the Effective Date, the Supplier shall 

notify the Client of the name of the person appointed as its account manager, 

who shall be responsible for the co-ordination of all matters relating to the 

Services ("Account Manager"). The Supplier may replace the Account Manager 

by written notice to the Client from time to time. 

2.2 As soon as is reasonably practicable after the Effective Date, the Client shall 

notify the Supplier of the name of the person appointed as its representative to 

liaise with the Account Manager ("Client Representative"). The Client may 

replace the Client Representative by written notice to the Supplier from time to 

time. 
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2.3 The Client Representative and the Account Manager will serve as the principal 

interface between the parties with respect to all issues relating to this 

Agreement. All communications, documentation and materials relating to this 

Agreement shall be sent as appropriate between the Account Manager and the 

Client Representative.  

2.4 The Supplier will provide reports on its performance of the Support Services to 

the Client, and the parties shall meet at intervals to discuss the management of 

this Agreement, in accordance with Part 2 of the Service Level Agreement. 

3. THE SUPPORTED SOFTWARE 

3.1 The Supported Software is: 

3.1.1 the software listed in Schedule 1; 

3.1.2 any Fix provided by the Supplier to the Client under this Agreement;  

3.1.3 any Patch provided by the Supplier to the Client under this Agreement; 

and 

3.1.4 any other software which the Supplier and Client agree from time to 

time in writing to be Supported Software for the purposes of this 

Agreement. 

3.2 The Supported Software shall include any Customisations which are expressly 

agreed by the Supplier from time to time in writing to be included in the 

Supported Software.  

3.3 The Client shall provide to the Supplier details of all Customisations which the 

Client wishes to include in the Supported Software in accordance with clause 

5.2.2 and otherwise from time to time during the Term, along with all 

information and materials (including Documentation) which the Supplier may 

request in relation to such Customisations. The Supplier reserves the right to 

require that the Charges be amended to reflect the inclusion of such 

Customisations in the Supported Software, where the Supplier deems such 

Customisation to be substantial, and any such amendment shall be agreed 

between the parties using the change control procedure set out in clause 14.  

4. OVERVIEW OF THE SERVICES 

 

4.1 The Supplier shall provide, and the Client shall receive and pay for: 

4.1.1 the Support Services; 

4.1.2 such of the Optional Services as are included from time to time within 

an order for Optional Services agreed between the Supplier and the 

Client under clause 9.2; and 

4.1.3 any other services under this Agreement, 

collectively referred to as the "Services". 

4.2 The Supplier may, on prior notice to the Client, make changes to the Services, 

provided such changes do not have a material adverse effect on the Client's 

business operations. 



 

2481340/3 Page 10 

5. INITIAL REVIEW 

5.1 As soon as is reasonably practicable after the Effective Date the Supplier shall 

conduct a review of the System and the Client's use and licensing of the 

Supported Software in accordance with this clause 5 ("Review"). The Review 

shall be conducted in order to assess the status of the System, the Supported 

Software and related documentation for the purposes of determining whether 

the Client's licences of the Supported Software permit the Client to receive the 

Support Services. 

5.2 The Client shall: 

5.2.1 provide, and where applicable procure that any Support Partner shall 

provide, the Supplier with all information, materials (including 

Documentation) and assistance which the Supplier may request for the 

purposes of the Review; 

5.2.2 provide full details of all Customisations comprised in the System, along 

with supporting Documentation; 

5.2.3 provide access to such of the Client's Personnel as the Supplier may 

request for the purposes of the Review; and 

5.2.4 where applicable, procure access to such of any Support Partners'  

Personnel as the Supplier may request for the purposes of the Review. 

5.3 Subject to the performance by the Client of its obligations under clause 5.2, the 

Supplier shall as soon as is reasonably practicable provide a report of the results 

of the Review to the Client. The report will: 

5.3.1 identify such issues as the Supplier has discovered in relation to any 

licence or support arrangements of the Client in relation to the 

Supported Software, including: 

(a) whether all software modules are at the correct versions and 

within their supported terms; 

(b) whether all bespoke code is clearly identified and properly 

implemented; 

(c) whether all software licenses are accurate and up-to-date; and 

(d) whether the Client has sufficient licenses to cover the use of the 

Supported Software, and the receipt of the Support Services, by 

the intended number of end users; and 

5.3.2 provide the Supplier's recommendations for remedial actions to be taken 

by the Client, which actions may include entering into further licence or 

support agreements in relation to the Supported Software.    

5.4 The Client will promptly after receipt of the Supplier's report under clause 5.3 

take all actions recommended by the Supplier in its report. Where these actions 

include obtaining further licences of any Supported Software or other Oracle 

software, the Client will obtain such licences from the Supplier unless the Client 

is able to demonstrate to the Supplier's satisfaction that it can obtain such 

licences from another party on better terms.  
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5.5 The Review is not intended to be exhaustive and is conducted for the benefit of 

the Supplier only, to enable the Supplier to agree the scope of the Support 

Services and the applicable Charges. The Supplier makes no warranty in relation 

to the Review and the Client acknowledges that it does not rely in any way upon 

the Review or any report provided to the Client under clause 5.3. The Client may 

at its option commission an exhaustive review of its licensing and support 

arrangements by the Supplier as an Optional Service. 

5.6 Nothing in this clause 5 shall relieve the Client of any of its obligations under 

clause 12 or any liability arising from any breach by the Client of its warranty 

under clause 16.3. 

6. TRANSITION AND INITIALISATION 

6.1 As soon as practicable after the completion of the Review, the parties will seek to 

agree in good faith a statement of work setting out: 

6.1.1 all tasks which the parties agree are required to be performed by the 

Supplier, the Client, any incumbent Support Partner or any other 

relevant third party (including Oracle) prior to the commencement of 

performance of the Support Services by the Supplier; 

6.1.2 any dependencies which the Supplier requires to be fulfilled prior to the 

commencement of performance of the Support Services by the Supplier; 

6.1.3 the parties' respective obligations in relation to the transition of the 

Support Services from any incumbent Support Partner to the Supplier; 

and 

6.1.4 expected dates for the completion of tasks or fulfilment of dependencies. 

("Statement of Work"). 

6.2 The Statement of Work shall provide for the following (without limitation): 

6.2.1 handover of all relevant Documentation, validation that the 

Documentation is accurate and complete and any actions to be taken 

where this is not the case; 

6.2.2 a scheduled meeting with any incumbent Support Partner and the 

Client's IT team to analyse all current support issues, document which of 

these will be handed over to the Supplier, and agree a plan for such 

hand-over; 

6.2.3 details of all passwords, support processes and software which will be 

required to enable the Supplier to access the Client's test and live 

System for the purposes of the performance of the Support Services, 

including full VPN and connection details;  

6.2.4 details of any open and outstanding Incidents and details of any open 

help desk calls in relation to the Supported Software (if separate) which 

the parties agree are to be handed over to the Supplier; 

6.2.5 the Support Date; and 

6.2.6 any Core Service Hours for territories outside of the United Kingdom. 
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6.3 Each party will use its best endeavours to fulfil its obligations under the 

Statement of Work by the date specified, including where relevant by procuring 

any third party to provide such tasks, effort, dependencies and work as are 

allocated to that third party in the Statement of Work.   

6.4 The Supplier may charge for the performance of its obligations under the 

Statement of Work where agreed in the Statement of Work. In such a case the 

Statement of Work shall be treated as an order for Optional Services for the 

purposes of clause 9.2.  

7. SUPPORT SERVICES 

7.1 The Supplier shall provide the Support Services to the Client from the Support 

Date for the remainder of the Term, on and subject to the terms and conditions 

of this Agreement.  

7.2 The Support Services shall be provided during the Core Service Hours and shall 

comprise: 

7.2.1 a telephone help desk to provide technical support to the Client for the 

Supported Software (the "Service Desk"); and 

7.2.2 remote diagnosis and, where possible, correction of Incidents, 

as further described in the Service Level Agreement, and 

7.2.3 the provision of Patches. 

7.3 The Supplier shall provide the Support Services in accordance with the applicable 

Service Levels except that the Supplier shall not be liable for any failure to 

provide the Support Services in accordance with the Service Levels due to:  

7.3.1 any failure by the Client to comply with any of its obligations under this 

Agreement or to implement any recommendations made by the Supplier 

in relation to the Supported Software (whether under the Statement of 

Work or otherwise made by the Supplier in the course of the Services); 

7.3.2 any Force Majeure Event; 

7.3.3 any failure, act or omission of Oracle or any third party; 

7.3.4 any delay or failure by any of the Client's contractors or any limitation in 

the services provided by such contractors which, in either case, hinder 

the provision of the Services by the Supplier; or 

7.3.5 any failure or interruption in any communication link between the 

System and the Supplier's system. 

8. OUT OF SCOPE 

8.1 The Supplier will have no obligation to provide the Support Services in relation to 

any issue raised by the Client which is a Non-Incident. The Supplier may at the 

request of the Client provide consultancy services as an Optional Service to 

assist the Client or its Support Partners in customising the Supported Software 

to address Non-Incidents. 
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8.2 The Supplier will have no obligation to provide the Support Services, (and will be 

entitled to charge additional sums at its standard rates for services provided by 

the Supplier) in relation to any Incident or other matter which, in the Supplier's 

reasonable opinion, arises from: 

8.2.1 misuse, incorrect use of or damage to the Supported Software from 

whatever cause (other than any act or omission of the Supplier), 

including failure or fluctuation of electrical power, failure to maintain in 

good working order, accident, neglect, misuse, failure or fluctuation of 

electrical power, air conditioning or humidity control;; 

8.2.2 modifications to or attempts to repair Supported Software made without 

the Supplier's prior written approval; 

8.2.3 any defect, bug, compatibility or interface issue with any software other 

than the Supported Software provided by any third party; 

8.2.4 any breach of the Client's obligations under this Agreement howsoever 

arising; 

8.2.5 any failure or defect in the Client's System; 

8.2.6 failure by the Client to implement any recommendations for corrective 

action outlined by the Monthly Service Reports (as defined and 

described in the Service Level Agreement); 

8.2.7 failure by the Client to provide in a timely manner access to Support 

Partners pursuant to clause 11.1.2; 

8.2.8 failure by a relevant Support Partner as detailed in clause 11.1.3 to 

provide reasonable and timely assistance to the Supplier. 

8.3 Nothing in this Agreement shall oblige the Supplier to do any act or thing which 

in the Supplier's opinion constitutes, or may give rise to, any infringement of any 

third party's Intellectual Property Rights or any other right. 

9. OPTIONAL SERVICES 

9.1 The Client may from time to time request the Supplier to provide services in 

addition to the Support Services ("Optional Services") at the rates referred to 

in Schedule 2 or such other rates as the parties may agree. The Supplier may 

agree to provide such Optional Services at its absolute discretion. 

9.2 If the Supplier agrees to provide Optional Services then the parties shall amend 

this Agreement in accordance with the change control procedure set out in 

clause 14 to document such agreement. 

10. CLIENT OBLIGATIONS 

10.1 The Client shall: 

10.1.1 co-operate with the Supplier in all matters relating to the Services and 

provide in a timely manner such information relating to the System or 

Supported Software as the Supplier may reasonably require for the 

delivery of the Services, and ensure that such information is accurate in 

all material respects; 
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10.1.2 perform all of its obligations set out in the Statement of Work within the 

timeframes set out in the Statement of Work; 

10.1.3 perform all of its obligations set out in the Service Level Agreement 

within the timeframes set out in the Service Level Agreement, and in 

particular comply with all requirements in relation to reporting of 

Incidents as set out in the Service Level Agreement and report all 

Incidents promptly to the Supplier; 

10.1.4 provide in a timely manner such access to the Client's Personnel, 

System, data and other facilities, as is reasonably requested by the 

Supplier for the delivery of the Services;  

10.1.5 ensure that the Supplier is able to remotely access the Supported 

Software in order to allow the Supplier to perform the Services; 

10.1.6 allow the Supplier upon request to access the Client's desktop(s) 

remotely in order to diagnose, duplicate and test issues and Incidents;  

10.1.7 ensure that appropriate environmental conditions are maintained for the 

Supported Software and shall take all reasonable steps to ensure that 

the Supported Software is operated in a proper manner by the Client's 

Personnel; 

10.1.8 ensure that the System is and remains in good working order and 

conforms to all relevant United Kingdom standards or requirements; 

10.1.9 prior to the Commencement Date, obtain and maintain all necessary 

licences (including Oracle licences) and consents to enable the Supplier 

to perform the Services in compliance with all relevant Law and without 

infringing the Intellectual Property Rights of any third party;  

10.1.10 ensure that any users granted access to the Supplier's System keep 

their user names and passwords secure and confidential;  

10.1.11 ensure that all reasonable steps are taken to prevent the introduction of 

any virus, worm, Trojan horse or other harmful element into the 

Supplier's systems; and 

10.1.12 keep full backup copies of all of the Client Data. 

10.2 The Client shall not, without the prior written consent of the Supplier, at any 

time from the date of the Agreement to the expiry of twelve (12) months after 

the end of the Term, solicit or entice away from the Supplier or employ or 

attempt to employ any person who is, or has been, engaged as the Supplier's 

Personnel. 

10.3 Any consent given by the Supplier in accordance with clause 10.2 shall be 

subject to the Client paying to the Supplier a sum equivalent to 40% (forty per 

cent) of the then current annual remuneration of the Supplier's Personnel or, if 

higher, 40% (forty per cent) of the annual remuneration to be paid by the Client 

to such individuals. 

10.4 The Client shall indemnify the Supplier, the Supplier's Affiliates and the 

Supplier's Personnel against the Client's breach of this Agreement howsoever 

arising or any negligent or wrongful act of the Client or its Personnel. 
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11. RELATIONSHIP WITH SUPPORT PARTNERS 

11.1 The Client shall: 

11.1.1 promptly after the Effective Date provide the Supplier with details of all 

Support Partners; 

11.1.2 procure that the Supplier is provided with such access to all Support 

Partners as is requested by the Supplier for the purposes of providing 

the Services; and 

11.1.3 procure that all Support Partners shall co-operate fully with the Supplier 

for the purposes of providing the Services and provide in a timely 

manner such assistance to the Supplier as the Supplier may reasonably 

request. 

11.2 The Client shall ensure and procure that its Support Partners: 

11.2.1 fully understand the scope of the Support Services provided by the 

Supplier; and 

11.2.2 where applicable, are made aware of their confidentiality and non-

disclosure obligations in accordance with clause 18.2; 

11.2.3 raise any issues relating to the Supported Software, including any 

Incidents, on the Client's behalf with the Supplier in the first instance in 

accordance with the Service Level Agreement and; 

11.2.4 do not raise any such issues or Incidents with Oracle without the prior 

written consent of the Supplier. 

12. RELATIONSHIP WITH THIRD PARTY LICENSORS 

12.1 The Client acknowledges that any Intellectual Property Rights in the Supported 

Software which are proprietary to any Third Party Licensor shall at all times 

remain vested in such Third Party Licensor.  

12.2 The Client acknowledges that it is the Client's sole responsibility to ensure that it 

complies with any terms and conditions imposed upon it by any Third Party 

Licensor in relation to the Supported Software or the support thereof ("Licence 

Terms"). The Client shall comply with the Licence Terms at all times during the 

Term.  

12.3 The Supplier may treat the Client's breach of any Licence Terms as a material 

breach of this Agreement. 

12.4 The Supplier shall not be obliged in performing the Services to take any action 

which may infringe the Intellectual Property Rights of any Third Party Licensor or 

any other third party.  

12.5 The Supplier shall not be obliged itself or on behalf of the Client to download, 

store or receive from the Client any software, Documentation or other work or 

material which is proprietary to a third party, including: 

12.5.1 patches, objects and source code; 

12.5.2 documentation and training materials; 



 

2481340/3 Page 16 

12.5.3 user interfaces and screen captures of those interfaces; 

12.5.4 system logs, application logs, traces, or diagnostic reports; 

12.5.5 design documents; 

12.5.6 data including metadata, demo data, training data; and 

12.5.7 formatted output and reports. 

12.6 The Supplier shall be relieved of its obligations to perform the Services to the 

extent that the performance of such Services is reliant upon the Supplier 

downloading, storing or receiving for the Client the materials specified in clause 

12.5. 

13. INTELLECTUAL PROPERTY RIGHTS 

13.1 All Intellectual Property Rights in the Client Data are and will remain as between 

the parties the property of the Client.  

13.2 Subject to clause 13.1, all Intellectual Property Rights in any and all works and 

materials developed, written or prepared by the Supplier in connection with 

providing the Services to the Client (whether individually, collectively or jointly 

with the Client, regardless of the media on which recorded or stored, and 

whether before, on or after the date of the Agreement) or otherwise provided to 

the Client in the course of the Services ("Materials"), will belong to the 

Supplier. 

13.3 Each party agrees, at the other party's request, to execute such documents and 

give such assistance that the other party may require from time to time, 

including after termination, to vest and confirm the rights referred to in clauses 

to 13.1 and 13.2 in and to the relevant party. 

13.4 The Supplier hereby grants to the Client a non-exclusive, revocable, royalty-free 

licence to use the Materials solely for the purpose of supporting the Client's 

internal data processing requirements during the Term. Other than in respect of 

any Fixes, such licence shall terminate on expiry or termination of this 

Agreement. The Client may continue to use any Fixes after termination or expiry 

of this Agreement solely for the purpose of supporting the Client's internal data 

processing requirements. 

13.5 Neither party will have any right or licence in respect of the other's Intellectual 

Property Rights other than as expressly set out in this Agreement and on 

termination of the Agreement (or on cancellation or discontinuance of any 

Services to which those Intellectual Property Rights relate) all such rights or 

licences shall terminate. 

14. CHANGE CONTROL 

14.1 If either party requests a change to the scope or execution of the Services, the 

Supplier shall, within a reasonable time, provide a written estimate to the Client 

of: 

14.1.1 the likely time required to implement the change; 

14.1.2 any variations to the Charges arising from the change; and 
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14.1.3 any other impact of the change on the terms of the Agreement. 

14.2 If the Supplier requests a change to the scope of the Services, the Client shall 

not unreasonably withhold or delay consent to it. 

14.3 If the Client wishes the Supplier to proceed with the change, the Supplier has no 

obligation to do so unless and until the parties have agreed in writing on any 

necessary variations to the Charge and any other relevant terms of the 

Agreement to take account of the change. 

15. CHARGES AND PAYMENT 

15.1 In consideration of the Services the Client shall pay the Charges in accordance 

with this clause 15. 

15.2 Charges in respect of the Support Services shall be payable in advance for the 

first 18 months and monthly in advance thereafter. The Supplier shall invoice the 

Client in respect of the Support Services on the Support Date and each 

anniversary of the Support Date. 

15.3 The Supplier shall invoice the Client: 

15.3.1 at the Supplier's then-prevailing standard rates for work performed by 

the Supplier in providing services which are outside of the scope of this 

Agreement, including any services provided under clause 8.2; and 

15.3.2 at the Supplier's then-prevailing standard rates or at such rate as the 

parties shall have agreed in relation to any Optional Services; 

at any time after completion of such services or Optional Services, unless 

otherwise agreed by the parties in writing. 

15.4 The Charges exclude the cost of any ancillary expenses reasonably incurred by 

the Supplier in connection with any of the Services, and the cost of any materials 

or services reasonably and properly provided by third parties required by the 

Supplier for the supply of the Services. Such expenses, materials and third party 

services shall be invoiced by the Supplier at cost.  

15.5 The Client shall pay each invoice submitted to it by the Supplier in full, in pounds 

sterling, and in cleared funds, within thirty (30) days of receipt. Time for 

payment of the Charges by the Client shall be of the essence of this Agreement. 

Payments shall be made by electronic BACS transfer or such other method as is 

specified by the Supplier from time to time.   

15.6 All amounts payable under this Agreement shall be exclusive of VAT or relevant 

local sales tax (if any) or any relevant local sales taxes which shall be paid at the 

rate and in the manner for the time being prescribed by law and which shall be 

added by the Supplier to its invoices at the appropriate rate. 

15.7 The Client may not deduct or withhold payment of any sum by reason of any 

set-off of any claim or dispute with the Supplier whether relating to the quality 

or performance of the Services or otherwise. The Supplier may, without limit to 

any other rights it may have, set off any liability of the Client to the Supplier 

against any liability of the Supplier to the Client. 

15.8 Without limit to any other remedy available to the Supplier, if the Client fails to 

pay any amount payable by it under this Agreement, the Supplier may: 
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15.8.1 charge the Client interest on the overdue amount, payable by the Client 

immediately on demand, from the due date up to the date of actual 

payment, after as well as before judgment, at the rate of 8% per annum  

above the base rate for the time being of Barclays Bank PLC. Such 

interest shall accrue on a daily basis and be compounded quarterly. The 

Supplier may in the alternative claim interest under the Late Payment of 

Commercial Debts (Interest) Act 1998 and Late Payment of Commercial 

Debts Regulations 2002; and/or 

15.8.2 suspend performance of any or all of the Services until payment has 

been made in full. 

15.9 The Supplier may increase the Charges as from each anniversary of the Effective 

Date. Any increase shall be notified to the Client at least one month before such 

anniversary. Any percentage increase shall not exceed 4% (four percent) of the 

Charges previously applicable.  

16. WARRANTIES 

16.1 Each party warrants to the other party that: 

16.1.1 it has full capacity, power and authority to enter into and perform its 

obligations under this Agreement and has no conflicting obligations to 

any third party (whether contractual or otherwise); and 

16.1.2 this Agreement is executed by a duly authorised representative of the 

that party. 

16.2 The Supplier warrants to the Client that the Services will be performed with 

reasonable skill and care. 

16.3 The Client warrants to the Supplier that: 

16.3.1 in performing the Client's obligations under this Agreement it will at all 

time exercise reasonable skill and care; 

16.3.2 it has in place and shall maintain in place during the Term all licences of 

the Supported Software from all relevant Third Party Licensors  

necessary to enable the Client to receive the benefit of the Support 

Services in accordance with this Agreement and has full authority to 

license or sub-license the Supported Software to the Supplier to the 

extent necessary for the purposes of providing the Support Services; 

16.3.3 by entering into this Agreement and performing its obligations under 

this Agreement, including by permitting the Supplier to access and/or 

use the Supported Software for the purposes of providing the Support 

Services, the Client is not and will not be in breach of any Licence 

Terms; and 

16.3.4 the performance of the Services by the Supplier in accordance with this 

Agreement will not infringe the Intellectual Property Rights of Oracle or 

any other third party nor induce the Client to breach any Licence Terms. 

16.4 No representation or warranty is given by the Supplier that all Incidents will be 

fixed, or will be fixed within a specified period of time and/or the Target Fix 

Time. If the Supplier considers that any Incident may not be fixed within the 
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Target Fix Time or that no Fix is possible, the Supplier shall use reasonable 

endeavours to provide the Client with: 

16.4.1 a Work-Around pending any Fix of the Incident (if the Supplier believes 

a Fix is possible); or 

16.4.2 a Work-Around in place of a Fix (if the Supplier believes no Fix is 

possible); and/or 

16.4.3 a Customisation intended to resolve the Incident, in which case the 

parties shall agree the scope and provision of such Customisation as an 

Optional Service. 

16.5 All other conditions, warranties or other terms which might have effect between 

the parties or be implied or incorporated into this Agreement or any collateral 

contract, whether by statute, common law or otherwise, are hereby excluded, 

including the implied conditions, warranties or other terms as to satisfactory 

quality, fitness for purpose and the use of reasonable skill and care. 

17. LIMITATION OF LIABILITY 

17.1 This clause sets out the entire financial liability of the Supplier (including any 

liability for the acts or omissions of its Personnel) to the Client in respect of: 

17.1.1 any breach of this Agreement; 

17.1.2 any use made of the Supported Software by the Client; and 

17.1.3 any representation, statement or tortious act or omission (including 

negligence) arising under or in connection with this Agreement. 

17.2 Nothing in this Agreement shall limit or exclude the liability of either party for: 

17.2.1 death or personal injury resulting from negligence; or 

17.2.2 fraud or fraudulent misrepresentation; or 

17.2.3 any other liability which cannot be limited or excluded by law. 

17.3 Subject to clause 17.2, the Supplier shall not in any circumstances have any 

liability to the Client for any losses or damages which may be suffered by the 

Client which fall within any of the following categories: 

17.3.1 loss of profits; 

17.3.2 loss of anticipated savings; 

17.3.3 loss of business opportunity; 

17.3.4 loss of or goodwill;  

17.3.5 loss of or damage to (including corruption of) data; 

17.3.6 indirect, consequential or special loss or damages, 
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regardless of the form of action, whether in contract, strict liability or tort 

(including negligence), and regardless of whether the Supplier knew or had 

reason to know of the possibility of the loss, injury, or damage in question. 

17.4 Subject to clause 17.2, the Supplier's total aggregate liability to the Client in 

respect of all Losses suffered by the Client arising out of or in connection with: 

17.4.1 any and all breaches of this Agreement by the Supplier; and 

17.4.2 any and all torts, breaches of statutory duty or other acts or omissions 

committed by the Supplier (or any Personnel of the Supplier) in 

connection with the performance or purported performance of the 

Supplier's obligations under this Agreement, 

shall be limited to and will in no circumstances whatsoever exceed a sum equal 

to the total Charges payable by the Client to the Supplier under this Agreement, 

assuming due performance by the Supplier, in the calendar year in which the 

liability arises. 

17.5 The Client acknowledges that the level of the Charges reflects the allocation of 

risk between the parties set out in clause 10.4 and this clause 17 and that it is in 

a better position than the Supplier to assess and manage its risk in relation to 

use of the Supported Software. Each party agrees that the limitations of liability 

contained in this clause 17 have been negotiated and agreed between the parties 

in the context of the other provisions of this Agreement and satisfy the 

requirement of reasonableness within the meaning of  the Unfair Contract Terms 

Act 1977. 

18. CONFIDENTIAL INFORMATION  

18.1 Subject to clauses 18.2 to 18.4 the receiving party agrees during the Term and 

thereafter: 

18.1.1 to keep the Confidential Information in strict confidence and to take all 

reasonable precautions to prevent the unauthorised disclosure of it to 

any third party; 

18.1.2 not to disclose any of the Confidential Information in whole or in part to 

any third party except with the prior written consent of the disclosing 

party or as otherwise expressly permitted by any other clause of this 

Agreement; and 

18.1.3 not to use any of the Confidential Information for any purpose other 

than as necessary to fulfil its obligations under this Agreement without 

the prior written consent of the disclosing party. 

18.2 The receiving party may disclose the Confidential Information to such of its 

Personnel or legal or professional advisors who reasonably require access to it 

for the purpose of fulfilling the receiving party's obligations under this Agreement 

provided that before any of the Confidential Information is disclosed to them, 

they are made aware of its confidential nature and that they are under a legally-

binding obligation to the receiving party to treat that Confidential Information in 

the strictest confidence in accordance with the terms of this Agreement.  The 

receiving party will be liable to the disclosing party for any disclosure or misuse 

of the Confidential Information by the receiving party's Personnel or advisors. 
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18.3 The obligations of confidence and non-use set out in clause 18.1 will not apply to 

any Confidential Information which was at the time of disclosure or other 

becomes: 

18.3.1 published, known publicly or otherwise in the public domain or known to 

and at the free disposal of the receiving party in circumstances in which 

the  receiving party has no reason to believe that there has been a 

breach of an obligation of confidence owed to the disclosing party; or 

18.3.2 is independently developed by or on behalf of the receiving party 

without use of or reliance on the Confidential Information received from 

the disclosing party. 

18.4 Neither party will be in breach of its obligations under clause 18.1 to the extent 

that it is required to disclose any Confidential Information of the other under any 

Law or by or to a court or other public, regulatory or financial authority that has 

jurisdiction over it, provided that unless prohibited by any Law from doing so the 

receiving party gives the disclosing party written notice prior to disclosing any of 

the Confidential Information and that the disclosure is made only to the extent 

required and for the purpose of complying with the requirement and that the 

receiving party takes all reasonable measures to ensure, as far as it is possible 

to do so, the continued confidentiality of any Confidential Information so 

disclosed. 

19. PUBLICITY 

19.1 The Supplier may refer to the Client as being a client of the Supplier, including in 

customer reference lists and sales presentations. The Supplier may in addition 

issue no more than two press releases and two case studies relating to the 

services provided by the Supplier to the Client. The extent and circulation of 

such releases or case studies shall be determined by the Supplier but in any 

event may include permanent publication on the Supplier's website. In exercising 

its rights under this clause 19.1 the Supplier may use the name and/or logo of 

the Client. 

19.2 The Client agrees to act as a reference for the Supplier, and shall provide: 

19.2.1 a press contact who will be available at reasonable times to comment on 

the Supplier's provision of the Services; and  

19.2.2 such other materials and assistance as the Supplier may request in 

relation to the creation or issue of any press release or case study under 

clause 19.1. 

19.3 Except as provided under clauses 19.1 and 19.2 above, neither party shall: 

19.3.1 use the name and/or logo of the other party without the other party's 

prior written consent; nor 

19.3.2 make any announcement relating to this Agreement or its subject 

matter without the prior written approval of the other party except as 

required by any Law, and if any announcement relating to this 

Agreement or its subject matter is required by Law the party required to 

make such announcement will, so far as practicable, first notify the 

other party as to the form and content of such announcement. 
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20. DATA PROTECTION 

20.1 In this clause 20, the terms "data controller", "data processor", "data subject", 

"personal data" and "processing" bear the respective meanings given them in 

the Data Protection Act 1998 ("DPA"). 

20.2 The Client acknowledges that the Supplier will be acting as a data processor, 

rather than as a data controller, in relation to the processing of any personal 

data comprised in the Client Data by the Supplier under this Agreement ("Client 

Personal Data"). 

20.3 In relation to any Client Personal Data which the Supplier processes on behalf of 

the Client in the course of providing the Services, the Supplier will: 

20.3.1 process the Client Personal Data in accordance with the DPA and any 

other data protection legislation ; 

20.3.2 act in accordance with the instructions of the Client; and 

20.3.3 take appropriate technical and organisational security measures against 

unauthorised or unlawful processing of Client Personal Data and against 

accidental loss or destruction of, or damage to, Client Personal Data. To 

the extent such technical and organisational measures have not been 

established by the Client, the Supplier will maintain safeguards no less 

rigorous than those maintained by the Supplier for its own similar 

personal data. In any event the Client will be responsible for the 

sufficiency of such policies and safeguards.  

20.4 The Client warrants that by transferring or providing the Client Personal Data to 

the Supplier and by allowing the Supplier to process Client Personal Data for the 

purposes of providing the Services, the Client will not be in breach, and will not 

cause the Supplier to be in breach, of the DPA. 

21. EXPORT 

21.1 Neither party shall export, directly or indirectly, any technical data acquired from 

the other party under this Agreement (or any products, including software, 

incorporating any such data) in breach of any applicable laws or regulations 

("Export Control Laws"), including United States export laws and regulations, 

to any country for which the United States or any other government or any 

agency thereof at the time of export requires an export licence or other 

governmental approval without first obtaining such licence or approval. 

21.2 Each party undertakes: 

21.2.1 contractually to oblige any third party to whom it discloses or transfers 

any such data or products to make an undertaking to it in similar terms 

to the one set out above; and 

21.2.2 if requested, to provide the other party with any reasonable assistance, 

at the reasonable cost of the other party, to enable it to perform any 

activity required by any competent government or agency in any 

relevant jurisdiction for the purpose of compliance with any Export 

Control Laws. 
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22. TERM AND TERMINATION 

22.1 This Agreement will commence on the Effective Date and will continue: 

22.1.1 for a fixed period of 12 months from the Effective Date (the "Initial 

Term");  

22.1.2 if the Client so requests in writing prior to the end of the Initial Term, 

after the Initial Term on the same terms on an indefinite basis (the 

"Subsequent Term"). 

unless terminated earlier by either party in accordance with this Agreement. 

22.2 The Client may terminate this Agreement after the Initial Term by giving not less 

than 90 days written notice to the Supplier.  

22.3 The Supplier may terminate this Agreement, or discontinue the provision of any 

element of the Services, by giving not less than 90 days written notice to the 

Client. Should any element of the Services cease to be provided, the Charges will 

be adjusted accordingly on a pro-rata basis. 

22.4 The Client may terminate this Agreement with immediate effect by notice in 

writing within three (3) months after the end of any Non-Performance Period, 

provided that in respect of each Quarter of such Non Performance period, the 

Client notified the Supplier within thirty (30) days of the end of such Quarter of 

the Supplier's failure to meet any Service Level in such Quarter. The Client's 

right of termination under this clause 22.3 shall be the Client's sole and exclusive 

remedy in respect of any failure by the Supplier to provide the Support Services 

in accordance with the Service Levels, and the Supplier shall have no further 

liability in respect thereof. 

22.5 Subject to clause 25, either party may at any time terminate this Agreement 

and/or cancel or discontinue any Services (in whole or in part) with immediate 

effect by giving written notice to the other party if: 

22.5.1 the other party fails to pay any amount due under this Agreement on 

the due date for payment and remains in default not less than 14 days 

after being notified in writing to make such payment; 

22.5.2 the other party commits a material breach of any term of this 

Agreement (other than failure to pay any amounts due under this 

Agreement) and (if such breach is remediable) fails to remedy that 

breach within a period of thirty (30) days after being notified in writing 

to do so; 

22.5.3 the other party repeatedly breaches any of the terms of this Agreement 

in such a manner as to reasonably justify the opinion that its conduct is 

inconsistent with it having the intention or ability to give effect to the 

terms of this Agreement; 

22.5.4 the other party or any of its holding companies becomes insolvent or 

has a receiver, administrative receiver, administrator or similar officer 

appointed or applies for or has called a meeting of creditors or resolves 

to go into liquidation (except for a bona fide amalgamation or 

reconstruction while solvent where the resulting entity agrees to be 

bound by and assumes that party's obligations under this Agreement) or 

has a petition lodged against it in relation to any potential insolvency 
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which is not successfully opposed within thirty (30) days of being lodged 

or an application is made to appoint a provisional liquidator of the other 

party or an administration order or notice of intention to appoint an 

administrator is given in relation to the other party or a proposal is 

made for a voluntary arrangement or any other composition, scheme or 

arrangement with or assignment for the benefit of any of the other 

party's creditors or any event analogous to any of the foregoing occurs 

in any jurisdiction; or 

22.5.5 the other party ceases or threatens to cease to carry on its business. 

22.6 The Supplier may, without prejudice to its other rights or remedies, terminate 

this Agreement immediately by notice to the Client if the Client: 

22.6.1 undergoes a change of Control; 

22.6.2 sells all of its assets or is merged or re-organised in circumstances 

where it is not the surviving entity; or 

22.6.3 disputes the ownership or validity of the Supplier's Intellectual Property 

Rights. 

23. CONSEQUENCES OF TERMINATION 

23.1 Termination or expiry of this Agreement shall not limit any of the parties' rights, 

remedies, liabilities and obligations which have accrued as at termination.  Other 

than as set out in this Agreement, neither party shall have any further obligation 

to the other under this Agreement after its termination. 

23.2 On termination or expiry of this Agreement for any reason:  

23.2.1 the Client shall immediately pay any outstanding unpaid invoices and 

interest due to the Supplier. The Supplier shall submit invoices for any 

Services that it has supplied for which no invoice has been submitted, 

and the Client shall pay these invoices immediately upon receipt; and 

23.2.2 the Supplier shall as soon as reasonably practicable, and subject to 

immediate payment by the Client under clause 23.2.1 refund such 

portion of the Charges as relates to the period after expiry or 

termination on a pro rata basis. 

23.3 On cancellation or discontinuance of any Services under this Agreement: 

23.3.1 the Client shall immediately pay any outstanding unpaid invoices and 

interest due to the Supplier in relation to those Services; 

23.3.2 the Supplier shall submit invoices for any such Services that the 

Supplier has supplied for which no invoice has been submitted, and the 

Client shall pay these invoices immediately upon receipt; and 

23.3.3 the Supplier shall as soon as reasonably practicable, and subject to 

immediate payment by the Client under clause 23.3.2 refund such 

portion of the Charges as relates to the period after cancellation or 

discontinuance on a pro rata basis. 

23.4 If so requested by the Client, the Supplier may at its absolute discretion provide 

the Client with such assistance as the Client may request in relation to the 
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migration of the relevant Services to the Client or to any replacement supplier 

for such period as the parties may agree. The Supplier shall invoice the Client 

for, and the Client shall pay for, such assistance at the Supplier's standard rates 

in force at the time of termination of this Agreement or the relevant Services.  

23.5 Notwithstanding the expiry or termination of this Agreement for any reason, it 

shall continue in force to the extent necessary to give effect to those of its 

provisions which expressly or by implication have effect after expiry or 

termination, including  clauses  1, 3, 5.6, 8, 10.2, 10.3, 10.4, 13, 16 to 19 

(inclusive) 23, 24 and 26 through 30 (inclusive). 

24. NOTICES 

24.1 Any notice to be given under this Agreement must be in writing and may be 

delivered to the other party by any of the methods set out in the left hand 

column below, and will be deemed to be received on the corresponding day set 

out in the right hand column: 

Method of service  

 

Deemed day of receipt 

By hand or courier the day of delivery 

By pre-paid first class post the second Business Day after posting 

By recorded delivery post the next Business Day after posting 

By fax (provided that the sender's fax 

machine confirms complete and error-

free transmission of that notice to the 

correct fax number) 

the next Business Day after sending 

or, if sent before 16.00 (sender's local 

time) on a Business Day, the Business 

Day it was sent 

By email the next Business Day after the e-mail 

enters the Designated Information 

System of the intended recipient 

provided that no error message 

indicating failure to deliver has been 

received by the sender or, if the email 

enters the Designated Information 

System before 16:00 on a Business 

Day (sender's local time), on the 

Business Day it was sent. 
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The parties' respective representatives for the receipt of notices are, until changed 

by notice given in accordance with this clause, as follows: 

 

For the Supplier: For the Client: 

Name:  

 

Address:   

Name:   

 

Address:  

 

 

Fax number:  

 

Fax number:   

Email address: Email address: 

 

 

25. DISPUTE RESOLUTION 

 

25.1 It is the intention of the parties to settle amicably by negotiation all 

disagreements and differences of opinion on matters of performance, procedure 

and management arising out of this Agreement ("Disputes"). Accordingly, it is 

agreed that the procedure set out in this clause 25 shall be followed before the 

serving of written notice terminating this Agreement under clauses 22.5.2 or 

22.5.3, or in relation to any Dispute. 

25.2 If a Dispute arises then, except as expressly provided in this Agreement (and 

except in the case of Technical Disputes (as defined in clause 25.4 below)), the 

parties shall follow the dispute resolution procedure set out in this clause: 

25.2.1 either party shall give to the other written notice of the Dispute, setting 

out its nature and full particulars ("Dispute Notice)", together with 

relevant supporting documentation. On service of the Dispute Notice the 

Account Manager and the Client Representative shall attempt in good 

faith to resolve the Dispute; 

25.2.2 if the Account Manager and the Client Representative are for any reason 

unable to resolve the Dispute within ten (10) Business Days of service of 

the Dispute Notice, the Dispute shall be referred to a director of the 

Supplier and a director of the Client, who shall attempt in good faith to 

resolve it; and 

25.2.3 if the parties' respective directors are for any reason unable to resolve 

the Dispute within ten (10) Business Days of it being referred to them, 

then the parties will attempt to settle it by mediation in accordance with 

the CEDR Model Mediation Procedure. Unless otherwise agreed between 

the parties, the mediator shall be nominated by CEDR Solve. To initiate 

the mediation, a party must serve notice in writing (ADR notice) to the 

other party requesting a mediation. A copy of the ADR notice should be 

sent to CEDR Solve. The mediation will start not later than fourteen (14) 

days after the date of the ADR notice. Unless otherwise agreed by the 

parties, the place of mediation shall be nominated by the mediator. 

25.3 Prior to the commencement of a mediation under clause 25.2.3, neither party 

may commence any court proceedings in relation to any Dispute unless such 

proceedings are for interim relief (including injunctive relief) in the case of any 

breach or threatened breach by the other party of any obligation of 

confidentiality or any infringement by the other party of the first party's 



 

2481340/3 Page 27 

Intellectual Property Rights. The commencement of a mediation shall not prevent 

the parties commencing or continuing court proceedings. 

25.4 If any dispute arises out of or in relation to this Agreement which is technical or 

objective in nature (including whether the Supplier has met Service Levels) 

("Technical Dispute") either party may serve notice on the other ("Referral 

Notice") that it wishes to refer the dispute to an expert (the "Expert") as 

follows: 

25.4.1 The parties will agree the identity of a single neutral, independent, 

impartial expert to determine the Technical Dispute. In the absence of 

agreement within 7 days of the Referral Notice, the matter will be 

referred to an expert based in the United Kingdom and appointed by the 

International Chamber of Commerce. 

25.4.2 Within fourteen (14) days after the giving of a Referral Notice, both 

parties will exchange simultaneously statements of case of no more than 

10,000 words, in total, and each party will simultaneously send a copy 

of its statement of case to the Expert. 

25.4.3 Each party may, within seven (7) days of the date of exchange of 

statement of case pursuant to clause 25.4.2 above, serve a reply to the 

other side's statement of case of not more than 10,000 words.  A copy 

of any such reply will be simultaneously sent to the Expert. 

25.4.4 The Expert will make his decision on the matter on the basis of written 

statements and supporting documentation, and following an oral hearing 

at which the parties may be represented by counsel of their choice.  The 

Expert may ask additional questions of either party. Any answers will be 

provided to the other party as well as to the Expert. The Expert shall 

issue his decision in writing within fourteen (14) days of the date of 

service of the last reply pursuant to clause 25.4.3 above or, in the 

absence of receipt of any replies, within fourteen (14) days of the date 

of exchange pursuant to clause 25.4.2 above or the date of the last oral 

hearing, whichever is the later. 

25.4.5 The Expert's decision will be final and binding on the parties, save for 

any manifest errors contained on the face of his decision, which may be 

annulled by a court. 

25.4.6 The Expert's charges will be borne equally by the parties, but each party 

shall be responsible for its own legal and professional costs, transport 

and attendance at any hearing and any other costs. 

26. ASSIGNMENT AND SUBCONTRACTING 

26.1 The Client may not assign, novate, transfer, charge, sublicense or otherwise deal 

in or dispose of any of its rights and obligations under this Agreement, in whole 

or in part, without the prior written consent of the Supplier. 

26.2 The Supplier shall be entitled without the prior written consent of the Client 

assign or novate its rights and obligations as a whole to: 

26.2.1 any Affiliate of the Supplier; or 

26.2.2 any successor to the Supplier pursuant to a merger, consolidation or 

sale of shares, assets or relevant business of the Supplier. 
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26.3 Where the Supplier assigns or novates its rights and obligations as permitted 

under clause 26.1 it shall, within sixty (60) Business Days of such assignment or 

novation, provide written notice to the Client together with details of the 

assignee or novating party and the Client shall if requested by the Supplier enter 

into such formal agreements as may be required to give effect to such 

assignment or novation. 

26.4 The Supplier may sub-contract its obligations under this Agreement without the 

prior written consent of the Client. 

26.5 The Client may not sub-contract the whole, or any part of, its obligations under 

this Agreement without the prior written consent of the Supplier. 

27. THIRD PARTY RIGHTS 

27.1 The rights of the parties to terminate, rescind or agree any variation, waiver or 

settlement under this Agreement is not subject to the consent of any person that 

is not a party to this Agreement. 

27.2 The Supplier's Affiliates and Personnel shall have the benefit of, and may 

enforce, clause 10.4. 

27.3 Subject to clause 27.2, no term of this Agreement is intended to confer a benefit 

on, or be enforceable by, any person who is not a party to this Agreement 

(whether under the Contracts (Rights of Third Parties) Act 1999 or otherwise).   

28. FORCE MAJEURE 

28.1 For the purposes of this Agreement, "Force Majeure Event" means an event 

beyond the reasonable control of the Supplier including strikes, lock-outs or 

other industrial disputes (whether involving the workforce of the Supplier or any 

other party), failure of a utility service, communications network or transport 

network, acts of God, war, riot, civil commotion, malicious damage, compliance 

with any law or governmental order, rule, regulation or direction, accident, 

breakdown of plant or machinery, fire, flood, storm, adverse weather conditions, 

or default of suppliers or subcontractors.  

28.2 The Supplier shall not in any circumstances be in breach of this Agreement nor 

liable for any delay in performing, or failure to perform, any of its obligations 

under this Agreement if such delay or failure results from any Force Majeure 

Event and, and in such circumstances the Supplier shall be entitled to a 

reasonable extension of the time for performing such obligations. 

28.3 If the Force Majeure Event prevents the Supplier from providing any of the 

Services for more than twelve (12) weeks, then either party may, without 

limiting its other rights or remedies, have the right to terminate this Agreement 

immediately by giving written notice to the other party. 

28.4 If the Supplier terminates this Agreement under clause 28.3, all sums paid to the 

Supplier by the Client under this Agreement shall be refunded to the Client, 

except that the Supplier shall be entitled to payment on a quantum meruit basis 

for all work done before termination. 
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29. GENERAL 

29.1 If any provision of this Agreement (or part of a provision) is found by any court 

or administrative body of competent jurisdiction to be invalid, unenforceable or 

illegal, the other provisions shall remain in force. 

29.2 If any invalid, unenforceable or illegal provision would be valid, enforceable or 

legal if some part of it were deleted, the provision shall apply with the minimum 

modification necessary to make it legal, valid and enforceable. 

29.3 Each party shall (at its own expense) promptly execute and deliver all such 

documents, and do all such things, or procure the execution and delivery of all 

documents and doing of all such things as are required to give full effect to this 

Agreement and the transactions contemplated by it.  

29.4 No variation of this Agreement shall be effective unless it is in writing and signed 

by the parties (or their authorised representatives). 

29.5 Any waiver of any right under this Agreement is only effective if it is in writing 

and it applies only to the party to whom the waiver is addressed and to the 

circumstances for which it is given. 

29.6 No failure to exercise or delay in exercising any right or remedy provided under 

this Agreement or by law constitutes a waiver of such right or remedy, nor shall 

it prevent or restrict any future exercise or enforcement of such right or remedy. 

29.7 No single or partial exercise of any right or remedy under this Agreement shall 

prevent or restrict the further exercise of that or any other right or remedy. 

29.8 Nothing in this Agreement will be construed as constituting or evidencing any 

partnership, contract of employment or joint venture of any kind between either 

of the parties or as authorising either party to act as agent for the other. Neither 

party will have authority to make representations for, act in the name or on 

behalf of or otherwise bind the other party in any way. 

29.9 Except as expressly provided, no terms and conditions, standard or otherwise, 

contained on any invoice, order form, licence or other document of the Client 

shall apply to the subject matter of this Agreement unless incorporated as a 

variation agreed in writing between the parties and signed by the relevant 

representatives of each party.  

29.10 This Agreement and the documents referred to in it constitute the whole 

Agreement and understanding of the parties and supersede any previous 

arrangement, understanding or agreement between them relating to the subject 

matter of this Agreement. 

29.11 The Client acknowledges that in entering into this Agreement it did not rely on 

any representations (whether written or oral) of any kind or of any person other 

that those expressly set out in this Agreement. 

29.12 This Agreement may be executed in any number of counterparts, each of which 

when executed and delivered shall constitute an original of this Agreement, but 

all the counterparts shall together constitute the same agreement. 

29.13 Each party shall bear its own costs and expenses (including legal fees) 

associated with the preparation of this Agreement. 
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30. GOVERNING LAW AND JURISDICTION 

30.1 This Agreement and any dispute or claim arising out of or in connection with it or 

its subject matter or formation (including non-contractual disputes or claims) 

shall be governed by and construed in accordance with English law. 

30.2 The parties irrevocably agree that the courts of England and Wales shall have 

exclusive jurisdiction to settle any dispute or claim that arises out of or in 

connection with this Agreement or its subject matter or formation (including 

non-contractual disputes or claims). 

SIGNED by the authorised representatives of the parties on the date set out at the head 

of this Agreement.  

 

SIGNED for and on behalf of PDG 

CONSULTING LIMITED 

 

Name 

 

 

Position 

 

 

Signature 

SIGNED for and on behalf of [CLIENT] 

 

Name 

 

 

Position 

 

 

Signature 
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SCHEDULE 1– THE SUPPORTED SOFTWARE 
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SCHEDULE 2 – THE CHARGES 
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SCHEDULE 3 – THE SERVICE LEVEL AGREEMENT 

 

 

PART 1 – THE SUPPORT SERVICES 

 

PROVISION OF THE SUPPORT SERVICES 

 

1. Overview 

1.1 The Supplier will supply the Support Services directly to the Client. 

SERVICE DESK SUPPORT SERVICE 

 

2. Service Delivery – Essential Information 

2.1 Prior to the Support Date the Client will provide to the Supplier 

(a) the names and contact details of all key contacts (either as named 

individuals or roles) designated by the Client who have been suitably 

trained to: i) make calls to the Service Desk; and ii) make themselves 

available to assist with data gathering and testing and applying Fixes on 

a 24/7 basis for Incidents which have been allocated a Priority of "1" 

("Key Contacts"); and 

(b) such passwords, logins and other information as may be required by the 

Supplier for the purposes of remote access to the System and the 

Supported Software, to the extent not already provided in the 

Statement of Work, 

(the "Essential Information"). 

3. Support Engineers 

3.1 As soon as is reasonably practicable after the Support Date, the Supplier shall 

notify the Client of the identities and contact details of the Primary Support 

Engineer and Secondary Support Engineer (in each case an "Engineer"). 

3.2 The Engineers shall act as the points of contact for the delivery of the Support 

Services by the Supplier and shall manage the Service Desk. The Primary Support 

Engineer shall act as the first point of contact and the Secondary Support 

Engineer shall act as the secondary point of contact to provide coverage. 

4. Availability 

The Service Desk shall be manned during the Core Service Hours. 

5. Call Handling 

5.1 The Supplier uses third-party service desk software to manage the Service Desk.  

5.2 The Engineers will use reasonable endeavours to resolve the Client's Incident 

during the call wherever possible.  

5.3 Following a call from the Client regarding an Incident, the Supplier shall raise a 

Service Desk ticket logged against the Engineer that took the call and shall 

allocate a unique ticket number to such ticket. An automated email shall be 
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generated and sent to the Client to inform the Client of the details relating to the 

Service Desk ticket including the ticket number, date, time raised and the 

description of the issue. 

5.4 The Engineers will 'triage' the Client's Incident and depending on the resource 

required, will then assign it to a member of the Supplier's Personnel with the 

appropriate level of skill and expertise. 

5.5 The Supplier's service desk software may enable the Client to analyse and track 

any call. 

6. Client Obligations 

6.1 The Client will ensure that the Essential Information is kept up-to-date and the 

Supplier is notified immediately of any changes. 

6.2 The Client will ensure that any perceived issues with the performance of the 

Supported Software are reported to the Client's in-house IT team in the first 

instance to ensure proper diagnosis of the issue, and that only Incidents are 

reported to the Supplier.  

6.3 The Client will ensure that the person who makes the call to the Service Desk 

regarding any Incident is a Key Contact. 

6.4 The Client will ensure that any Key Contact remains available to the Supplier for 

clarification and to facilitate communication regarding the Incident between the 

Client and the Supplier. 

6.5 The Client will ensure that any Fix provided by the Supplier to resolve the Incident 

will be tested in a timely manner and using reasonable skill and care to determine 

whether it resolves the Incident. As the Supplier has no control over the time 

taken by the Client to test any Fix provided by the Supplier (the "Acceptance 

Testing Time"), the Acceptance Testing Time will not be counted as part of the 

elapsed time required to resolve an Incident.  

6.6 The Client will promptly notify the Supplier of the results of the Client's testing of 

any Fix and whether that Fix is accepted. If the Fix is not accepted and does not 

resolve the Incident than the Supplier will re-perform the Fix. If the Fix is 

accepted then the Supplier shall have no liability or further obligation in relation to 

the relevant Incident (provided that nothing shall prevent the Client from raising a 

subsequent Incident in relation to the same issue). 

7. Ownership of Incidents 

When an Incident is assigned to a member of the Supplier's Personnel, that 

individual owns that Incident until it is resolved. The Engineers will track all 

Incidents on the Service Desk and will use reasonable endeavours ensure that all 

Incidents are progressed and resolved in accordance with the Service Levels. 

8. Client Updates 

8.1 When that an Incident is updated on the Service Desk, the Supplier will send an 

email may to the Client to indicate that an update has been made.  The Client can 

then log in to the Supplier's service desk software to check the details of the 

update.  Regular updates may also be provided by telephone by the Service Desk.  

The Supplier will provide regular progress updates until a Service Desk ticket is 

closed. 
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8.2 On resolution of an Incident, the Supplier will request approval from the Client to 

close the Service Desk ticket.  The frequency of updates varies with the severity 

of the Incident.  However, for urgent Incidents with a Priority of "1" or "2", the 

Supplier will update the Client as soon as any progress is made or at a frequency 

to be agreed at the time.  As an example, in the event that the Supported 

Software is inoperable (Priority 1), the Supplier may agree to call the Client every 

15 minutes until the Incident is resolved. 

9. Incidents and Priority 

9.1 The table of Service Levels set below defines priority levels ("Priority") for 

Incidents reported by the Client to the Supplier. 

9.2 The Client will attempt to agree the Priority for an Incident with the Supplier when 

the Client reports the Incident to the Service Desk.  

9.3 If the Client and the Supplier are unable to agree on the Priority for an Incident 

when the Client reports the Incident to the Service Desk, the Supplier may 

determine the Priority for the Incident. 

10. Responding to Incidents 

10.1 In this Schedule: 

"Target Response Time" if within the Core Service Hours means the elapsed 

time between the time the Client notifies the Supplier of an Incident and the time 

the Supplier opens a Service Desk ticket in response to the Incident. If the call is 

logged outside Core Service Hours then the time begins on the commencement of 

the next available Core Service Hours; 

"Target Fix Time" means the elapsed time between the time the Supplier opens 

a Service Desk ticket in response to the Incident and the time the Supplier 

provides a Fix for the Incident. If the call is logged outside Core Service Hours 

then the time begins on the commencement of the next available Core Service 

Hours; 

"Work-Around" means a work-around or temporary fix of an Incident which 

permits the Client to use the Supported Software without a material degradation 

in functionality; 

10.2 Subject to paragraphs 11 and 12 below, only hours within the Core Service Hours 

count towards the calculation of Target Response Times and Target Fix Times 

unless the Client requests the Supplier (and the Supplier accepts) to work on the 

Incident beyond the Core Service Hours, in which case such additional time will be 

counted for the purposes of calculating Target Response Times and Target Fix 

Times. 

10.3 The Supplier will use reasonable endeavours to: 

(a) respond to Incidents reported by the Client to the Supplier within the 

Target Response Times specified in the Service Levels; and 

(b) provide a Fix for Incidents reported by the Client to the Supplier within 

the Target Fix Times specified in the Service Levels; and 

(c) where applicable, provide a Work-Around for Incidents reported by the 

Client to the Supplier pending the provision of a Fix. 
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10.4 In particular the Supplier will use reasonable endeavours to ensure that the 

percentages of Incidents reported as detailed in the 'Compliance Required' column 

in the table of Service Levels are responded to and resolved within the Target 

Response Time and Target Fix Time. 

10.5 If the Client or the Supplier is unable to reproduce or duplicate any Incident, such 

Incident shall be deemed to be resolved and the Supplier shall have no further 

obligation to provide any Fix or Support Services to the Client in relation to such 

Incident. 

10.6 Evidence as to compliance with the Supplier's obligations under this Schedule as 

recorded in the Help Desk Software systems will be conclusive. 

11. Incidents allocated with a Priority of "1"  

The Supplier will use reasonable endeavours to work remotely on a 24/7 basis 

until the Incident is resolved for as long as useful progress can be made, provided 

that the Client provides a Key Contact on a 24/7 basis to carry out tasks as 

described in paragraph 2.1 of this Schedule. If the Client does not provide or is 

unable to provide a Key Contract on a 24/7 basis the relevant Incident shall be 

demoted to a Priority of 2 and addressed in accordance with paragraph 12 of this 

Schedule. 

12. Incidents allocated with a Priority of "2", "3" "4" or "5" 

The Supplier will work within Core Service Hours, using reasonable endeavours to 

provide a Fix by the Target Fix Time. 

 

ESCALATION PATHS  

Service Incident Escalation Table 

Priority Action 

1 

Notified immediately to the Supplier’s Account Director and the 

Client’s Service Manager. 

If not resolved within 2 hours of notification escalated to the 

Supplier’s Client Delivery Manager and the Client’s Head of IT.  

2 

Notified immediately to the Supplier’s Account Director and the 

Client’s Service Manager. 

If not resolved within 4 hours of notification escalated to the 

Supplier’s Client Delivery Manager and the Client’s Head of IT. 

3 

Notified to the Supplier’s Account Director and the Client’s 

Service Manager. 

If not resolved within 36 hours of notification escalated to the 

to the Supplier’s Client Delivery Manager and the Client’s Head 

of IT. 
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13. SERVICE CREDITS  

13.1 Service Credits shall not apply during the first calendar month from the Support 

Date. Thereafter, the Client shall be entitled to a Service Credit equal to 1% of the 

total monthly Charges for Support Services for each failure to meet the required 

aggregate Target Compliance for Priorities 1 - 4. 

13.2 Any Service Credit to which the Client is entitled, will be paid to the Client in 

consultancy days for Development Services calculated at the rates set out in 

Schedule 2.  

13.3 The Supplier will pay the amount of any unused Service Credits to the Client 

within 30 days of the end of the Term. Time for payment of the Service Credits by 

the Supplier shall be of the essence of this Agreement. Payments shall be made 

by electronic BACS transfer or such other method as is specified by the Client 

from time to time.  For the avoidance of doubt, the Client System will not be 

considered to be unavailable during disruptions attributable to negligence or 

deliberate damage by the Client, third party server providers (excluding the 

Supplier) or events of Force Majeure. 

14. ORACLE  

14.1 This Service Level Agreement shall not apply in respect of any issues referred to 

Oracle that are Service Requests.  

14.2 The Client shall continue to have regular service reviews with Oracle as part of its 

contracted service with Oracle. 

14.3 The Client shall discuss the implementation of any change, update, modification, 

new release etc. to the Oracle supported software with the Supplier and the 

Supplier shall actively participate in any change approval process as part of the 

Support Services.   
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SERVICE LEVELS 

 

 
Priority 

Priority Name Description Target Response  
Time 

Target Fix  
Time 

Target 
Compliance 

1 Critical Business 

Impact 

The Supported Software is unavailable 

 

15 minutes 2 hours  90% 

2 Significant 

Business 

Impact 

Significant areas of functionality in the 

Supported Software are unavailable and 

there is no acceptable workaround but 

the rest of the Supported Software has 

not been affected and operations can 

continue in a restricted fashion 

 

 

1 hour 4 hours of Core Service 

Hours 

90% 

3 Some Business 

Impact 

Important Supported Software features 

or functionality are unavailable but a 

workaround is possible or less significant 

features are unavailable 

4 hours  3 days of Core Service 

Hours  

90% 

4 Minimal 

Business 

Impact 

 

No immediate impact on users 8 hours  5 days of Core Service 

Hours 

90% 

5 No Business 

Impact 

 

No impact on business users but incident 

needs to be addressed.   

3 days 10 days 90% 
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PART 2 – SERVICE MANAGEMENT AND REPORTING 

 

1. Account Manager 

The Account Manager will work closely with the Engineers to ensure that the 

Services are delivered in accordance with this Agreement.  

2. Service Reporting 

2.1 The Supplier will provide monthly service reports that contain the following 

information: 

• Incidents opened in the last month; 

• Incidents closed last month; 

• Incidents opened this month; 

• Incidents opened last month by Category; 

• Incidents closed last month by age; 

• Incidents closed this month; 

• Incidents raised last month by Category and Status; 

• Open incidents by Status; and 

• Incidents > 10 days old by Status. 

 

together (the "Monthly Service Report"). 

2.2 Where the Client requires additional information on any Incident that has arisen, 

the Supplier will provide a report giving a full breakdown of all actions taken on 

that issue, when they were taken, by whom and the results achieved.  

3. Support Review Meetings 

The Account Manager and the Client Representative will meet quarterly to review 

the provision of the Support Services under this Agreement.  During the meeting, 

the Supplier will review the Supplier's performance in detail and analyse all calls 

raised and support provided against the Service Levels. The Supplier will work 

with the Client to identify any trends or problems and to identify any training 

needs that are apparent from the Incidents raised. 

4. Escalation Procedure 

4.1 Incidents are automatically escalated by the Engineers as they approach their 

Target Fix Time.  In addition, Incidents may be escalated by the Client when the 

Supplier has been unable to resolve an Incident within the Target Fix Time or 

when the Client needs to raise the Priority of that Incident (provided that 

reasonable justification can be given). 

4.2 An Incident is escalated by a request from the Client to the Engineers.  If the 

Client is unsatisfied with the quality of the Support Service provided in relation to 

such Incident at any point, they may contact the Engineers to discuss progress 

and plan any additional remedial action that is required.  If the Client is still 

unsatisfied with progress of the Incident once it has been escalated, they may 

request that the Incident is escalated further to the Account Manager.  The 

Account Manager will contact the Client Representative directly and remain 

involved with the Incident until it is closed. 
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4.3 Upon closure of any Service Desk ticket, a detailed explanation of the Incident 

may be requested by the Client  The Supplier will then provide a detailed report 

from the Service Desk with details of the Incident and the steps employed to 

resolve it. 

 


