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Terms and Conditions of  Use 

These terms and conditions (“Terms and Conditions”) apply to the provision by Daviker to Customer of the 
software, hardware and services set out in the Purchase Order from the Customer and accepted by Daviker. 

 

Definitions 
 

“Affiliate” means any subsidiary or holding company (as defined in section 1159 of the Companies Act 2006) and 
any subsidiary of any such holding company of a party. 
“Agreement” means the agreement between Daviker and Customer consisting of: (i) the Purchase Order; (ii) these 
Terms and Conditions; (iii) the End User License Agreement; (iv) the Statement of Work; and (v) any exhibit(s) 
attached hereto, all as may be amended from time to time in accordance with the provisions set forth herein. 
“Agreement Term” is the Initial Term and any and all Renewal Terms. 
“Business Day” means Monday to Friday, excluding bank holidays in the U.K. 
“Business Hours” means the hours between 08:00 and 20:00 on a Business Day. 
“Change Order” means a change to the Statement of Work agreed by the parties in writing. 
“Charges” means the charges payable by Customer to Daviker, as set out in the Purchase Order. 
“Confidential Information” means all information, data, drawings, specifications, documentation, software listings, 
source or object code relating to the Product, together with any materials which Daviker designates as confidential 
or which the Customer ought reasonably to expect is confidential. 
“Correction” means temporary or permanent fixes, corrections or workarounds for the Software. 
“Customer Representative” means a person appointed in accordance with Clause 4.1. A Customer Representative 
may also be a Support Co-ordinator. 
“Customer Site” means the geographic location where Daviker shall install the Software and/or Hardware, as set 

out in the Statement of Work. 
“Data Controller ", “Data Processor", “Processed" and “Personal Data" shall have the meanings ascribed to them in 
Section 1 (1) of the Data Protection Act 1998. 
”Deposit” has the meaning and value set out in the Purchase Order. 
“Documentation” means the user documentation supplied by Daviker in connection with the Software and/or 
Services. 
“DP Laws” means data protection legislation including the Data Protection Act 1998, the Privacy and Electronic 
Communications (EC Directive) Regulations 2003 and all applicable laws and regulations relating to the processing 
of personal data or privacy or any amendments and re-enactments thereof. 
”Effective Date" is the date that the Purchase Order is accepted by Daviker, as notified by Daviker to Customer. 
“End User” means an authorised end user of the Product who is an employee of Customer. 
“Hardware” means the server on which the Software is installed and which is either: (i) purchased by Customer 
from Daviker, as set out in the Purchase Order; or (ii) purchased by Customer from a third party. 
“Licence” has the meaning set out in Clause 1.1. 
“Licence Term” means the duration of the Licence determined in accordance with the End User License 
Agreement. 
“Problem” means a failure of the Software to function materially in accordance with the Statement of Works and 
the applicable Documentation. 
“Product” means the Software and the Documentation. 
“Purchase Order” means the purchase order executed by Customer and accepted by Daviker. 
“Remote Assistance” means Support Services provided by Daviker via an Internet connection. 
“RP Index” means the Retail Price Index maintained by the relevant UK government department, taking into 
account any official reconciliation of changes in its basis of calculation. 
“Services” means the Support Services and the Training Services. 
“Software” means the software program and includes all applicable Updates. 
“Statement of Works” means the specification of the work for the installation and provision of the Software  
and/or Hardware and Services, as may be amended from time to time by a Change Order. 
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1.2 The Product may only be installed on, and used in conjunction with, the Hardware. If, however, the  Product 
cannot be used with the Hardware because the Hardware is temporarily inoperable for any reason, Daviker 
may, at its sole discretion extend the terms of the Licence for a reasonable additional charge to allow the 
Customer to use the Software on an additional item of hardware that has been approved by Daviker in 
writing, until the Hardware failure has been remedied, provided such alternative hardware is always under 
the direct control of the Customer. 

 

1.3 The Customer shall notify Daviker immediately on becoming aware of any unauthorised use of the whole, or 
any part, of the Product by any person. 

 
 

“Support Co-ordinator” means a person nominated by Customer to act as the primary point of contact with 
Daviker in relation to the Support Services. A Support Co-ordinator may also be a Customer Representative. 
“Support Services” means services purchased by Customer from Daviker during the Agreement Term for the 
technical support of the Software. 
“Technical Prerequisites” means the technical details to be supplied by the Customer to Daviker as required for 
the successful installation of the Software and, if applicable, Hardware at the Customer Site. 
“Training Services” means the training provided by Daviker to Customer Representatives and End Users, where 
applicable, in regard to the operation of the Software. 
“Updates” means, in relation to the Software, any: bug fixes; patches; corrections or workarounds; modifications 
that affect features or functionality; and enhancements of or additions that provide new or additional features or 
functionality, but excluding any releases, options or future products which Daviker offers separately from the 
Software. 

 

Terms defined in the Purchase Order shall have the same meaning in these Terms and Conditions. 
 

1. LICENCE TERMS 
 

1.1 Daviker hereby grants to the Customer a non-exclusive, non-transferable licence (without the right to sub- 
license) to use the Product for the Licence Term in accordance with the terms of the End User License 
Agreement (the “Licence”). 

 
 
 
 
 
 
 
 
 
 
 

1.4 During the License Term Customer will purchase Support Services from Daviker. 
 

1.5 Customer agrees to comply with all laws and regulations affecting the use of the Product or Services and 
defend, indemnify and hold Daviker, and its Affiliates, principals, shareholders, officers, employees, 
contractors, and licensors, harmless from any and all claims or losses relating to, incurred or suffered by any 
or all of them arising from or in connection with any breach by Customer of this clause 1 and/or any other 
use of the Product or Services by or on behalf of Customer. 

 

1.6 Should the Customer (i) fail to pay any Charges when due, (ii) violate the terms of the End User License 
Agreement, (iii) violate the terms of this clause 1, (iv) move the Product to an unauthorised server or  
location without Daviker’s prior written consent, or (iv) cease to use the Product or discontinue normal 
business operations, then, in any such case, the Licence granted herein shall automatically terminate and the 
Customer shall, at Daviker’s request either return the Product and all Documentation and all copies thereof 
to Daviker or destroy such items and certify such destruction to Daviker. 

 

1.7 Daviker may, at reasonable times, inspect the Customer Site and the Hardware to verify that all of the terms 
and conditions of the Agreement are being observed. 

 

1.8 The Customer shall be responsible for the provision and maintenance of the Internet connection between 
the Hardware and Daviker in order to ensure continuity of the Licence. 
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3.1 THE PROVISIONS OF THIS CLAUSE 3 SHALL APPLY TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE 
LAW. 

 

3.2 FOR A PERIOD OF THIRTY (30) DAYS FOLLOWING THE INSTALLATION DATE (THE "WARRANTY PERIOD"), 
DAVIKER WARRANTS THAT THE SOFTWARE SHALL COMPLY IN ALL MATERIAL RESPECTS WITH THE 
SPECIFICATION SET OUT IN THE STATEMENT OF WORKS AND APPLICABLE DOCUMENTATION AND THAT ANY 
MEDIA UPON WHICH THE PRODUCT IS PROVIDED SHALL BE FREE OF MATERIAL DEFECTS AND THAT THE 
DOCUMENTATION HAS BEEN PREPARED WITH REASONABLE SKILL AND CARE. DURING THE REMAINDER OF 
THE LICENCE TERM, DAVIKER WARRANTS THAT THE SERVICES WILL BE PERFORMED MATERIALLY IN 
ACCORDANCE WITH THE DOCUMENTATION.   DAVIKER’S SOLE LIABILITY, AND CUSTOMER’S SOLE    REMEDY, 

 
 

1.9 In addition to the other remedies set out in the Agreement, if Daviker reasonably believes that Customer has 
committed a breach of the Agreement, Daviker may deactivate the Product by utilising an automatic 
deactivation and disabling feature (the “Feature”). 

 
1.10 IN NO EVENT SHALL DAVIKER BE LIABLE TO THE CUSTOMER FOR ANY LOSSES OR DAMAGES, INCLUDING 

WITHOUT LIMITATION ANY DIRECT, INDIRECT, SPECIAL, INCIDENTAL OR CONSEQUENTIAL LOSSES OR 
DAMAGES (INCLUDING DAMAGES FOR LOST PROFITS) ARISING OUT OF, RESULTING FROM OR RELATING TO 
THE FEATURE OR FAILURE OF THE SOFTWARE’S CONNECTION TO DAVIKER. 

 

2. OWNERSHIP 
 

All patents, copyrights, trademarks, trade secrets and other intellectual property and proprietary rights in the 
Product and/or Services are and shall remain with Daviker. In the event that any enhancement or modification of 
the Product and/or Services is made or evolves in the performance of or as a result of the Agreement, the 
Customer agrees that the same (and all intellectual property rights therein) shall be the exclusive property of 
Daviker unless otherwise agreed in writing by Daviker and that the source code of the Product and all information 
regarding the design, structure or internal operation of the Product are valuable trade secrets of Daviker or its 
licensors. 

 

3. WARRANTY AND LIABILITY 
 
 
 
 
 
 
 
 
 
 
 

FOR ANY BREACH OF THE FOREGOING WARRANTIES SHALL BE THE REPAIR OR REPLACEMENT OF THE 
SOFTWARE, MEDIA OR DOCUMENTATION OR REPERFORMANCE OF THE AFFECTED SERVICES, AS  
APPLICABLE, OR THE REFUND OF ANY AMOUNTS PAID BY THE CUSTOMER FOR THE PRODUCT OR THE 
AFFECTED SERVICES . ALL WARRANTY CLAIMS MUST BE MADE NO LATER THAN SEVEN (7) DAYS AFTER THE 
ALLEGED BREACH OF WARRANTY FIRST OCCURS. 

 
3.3 SUBJECT TO CLAUSE 3.2, THE PRODUCT IS PROVIDED TO THE CUSTOMER "AS IS" WITHOUT WARRANTY OF 

ANY KIND. DAVIKER DOES NOT WARRANT THAT THE PRODUCT WILL MEET CUSTOMER’S REQUIREMENTS, OR 
THAT THE OPERATION OF THE PRODUCT WILL BE UNINTERRUPTED OR ERROR FREE. DAVIKER DOES NOT 
WARRANT THAT THE PRODUCT WILL FULFIL OR MEET CUSTOMER’S LEGAL OR REGULATORY OBLIGATIONS. 
THE ENTIRE RISK AS TO THE RESULTS AND PERFORMANCE OF THE PRODUCT IS ASSUMED BY THE  
CUSTOMER. DAVIKER DOES NOT MAKE, AND HEREBY DISCLAIMS ANY IMPLIED WARRANTIES OF NON- 
INFRINGEMENT, MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE. NO ORAL OR WRITTEN 
INFORMATION OR ADVICE GIVEN BY DAVIKER, ITS AFFILIATES OR THEIR RESPECTIVE EMPLOYEES OR AGENTS 
SHALL CREATE A WARRANTY OR IN ANY WAY INCREASE THE SCOPE OF THE WARRANTY SET FORTH IN  
CLAUSE 3.2, AND THE CUSTOMER MAY NOT RELY ON ANY SUCH INFORMATION OR ADVICE. 

 

3.4 NEITHER DAVIKER NOR ITS AFFILIATES, NOR ANYONE ELSE WHO HAS BEEN INVOLVED IN THE CREATION, 
PRODUCTION OR DELIVERY OF THE PRODUCT, SHALL BE LIABLE FOR ANY LOSS IN BUSINESS INTERRUPTION, 
OR LOSS OF BUSINESS DATA OR USE OF COMPUTER SYSTEMS, REGARDLESS OF HOW THE FOREGOING 
DAMAGES  ARE  CHARACTERISED,  OR  FOR  ANY  INDIRECT,  CONSEQUENTIAL,  INCIDENTAL  OR      PUNITIVE 
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e) designing and building data capturing screens; 
f) designing and configuring scripts and reports; 
g) compiling email and letter templates. 
 
4.2 Unless otherwise agreed in writing, Customer shall be responsible for the procurement, installation, and 

maintenance of the Hardware. Where Daviker agrees to supply and install the Hardware, it shall do so on  
the same terms as those applicable between Daviker and the supplier of the Hardware. Where Daviker 
agrees to supply and install the Hardware, title to the Hardware will remain with Daviker until the Hardware 
is paid for in full. Risk in the Hardware shall pass to the Customer upon delivery to the Customer. 

 
 

DAMAGES ARISING OUT OF THE USE OR INABILITY TO USE THE PRODUCT, EVEN IF DAVIKER HAS BEEN 
ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. THE LIMITATIONS SET FORTH ABOVE SHALL BE DEEMED 
TO APPLY TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW. 

 
3.5 DAVIKER’S AGGREGATE LIABILITY UNDER OR IN CONNECTION WITH THE AGREEMENT SHALL BE LIMITED TO 

THE AMOUNT ACTUALLY PAID BY THE CUSTOMER UNDER THE AGREEMENT IN THE NINETY (90) DAYS PRIOR 
TO SUCH LIABILITY ARISING. CUSTOMER ACKNOWLEDGES AND AGREES THAT THE CUSTOMER HAS FULLY 
CONSIDERED THE FOREGOING ALLOCATION OF RISK AND HAS FOUND IT REASONABLE, AND THAT THE 
FOREGOING LIMITATIONS AND EXCLUSIONS ARE AN ESSENTIAL BASIS OF THE BARGAIN BETWEEN 
CUSTOMER AND DAVIKER. 

 
4. INSTALLATION 

 
 

4.1 The Customer shall notify Daviker of details of the Customer Representative. The responsibilities of the 
Customer Representative shall include, but not be limited to: 

 

a) providing the business requirements to be implemented within the Software; 

b) Assisting with the implementation of the business processes within the Software; 
c) training End Users on the business process implemented on the Software; 
d) installing and configuring End Users’ PCs; 

 
 
 
 
 
 
 
 
 
 

4.3 Subject to Clauses 4.4 and 4.5, Daviker shall use reasonable commercial efforts to install the Software and/or 
Hardware at the Customer Site in a timely, professional and workman-like manner and in accordance with 
industry standards. 

 

4.4 Daviker and Customer recognise and agree that the installation of the Software and/or Hardware shall be 
dependent on: 

 

a) Daviker receiving certain information and data from Customer, 
b) Customer providing the necessary Technical Prerequisites for the installation on a timely basis, 

c) the prompt payment of the Charges, and 
d) the effect of any Change Orders. 

 
4.5 Daviker and its Affiliates will not be responsible for any delays in the installation of the Software and/or 

Hardware due to: 
a) delays by Customer in providing information and data to Daviker required for the installation of the system, 
b) delays by Customer in providing the Technical Prerequisites, 

c) the prompt payment of the Charges, or 
d) the effect of any Change Orders. 
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5. TRAINING SERVICES 
 

5.1 Daviker shall provide Training Services to the Customer as set out in the Statement of Works. Training 
Services shall be provided during Business Hours. 

 

5.2 Further ongoing training may, at Daviker’s sole discretion, be made available to Customer free of charge. If 
the Customer, or Customer’s End Users fail to attend such free of charge training courses or fails to commit 
suitable time, effort or resources to training provided, Daviker will be entitled charge the Customer for the 
training at Daviker’s then current time and materials rates. 

 
6. SUPPORT SERVICES 

 

6.1 Designation of Support Co-ordinators. 
 

a) Customer will notify Daviker of details of at least two Support Co-ordinators who each must be fully trained 
on the Product and shall be knowledgeable in the operation of the Hardware and the Product. 

b) Customer may change the Support Co-ordinators from time to time by providing written notice to Daviker. 
c) All maintenance and support questions from Customer and End Users will be directed by a Support Co- 

ordinator to Daviker. Daviker shall not be obliged to respond to enquiries from any person other than a 
Support Co-ordinator, but may do so from time to time at its sole discretion. 

 
6.2 Support Services; Reporting of Problems; Corrections. 

 

a) During the Agreement Term, Daviker shall provide the Support Services in accordance with the Agreement. 
All Support Services shall be performed in a professional and workman-like manner and in accordance with 
industry standards. 

b) Customer will not request, permit or authorise anyone other than Daviker to provide any support services in 
respect of the Product. 

c) The Support Co-ordinators shall report all Problems by telephone or email to the telephone number or 
email address provided by Daviker for Support Services. Daviker will respond to the Support Co-ordinator by 
telephone or email to acknowledge receipt of the reported Problem. After such acknowledgment, Daviker, 
with the reasonable cooperation of Customer, will commence diagnosis of the Problem. All telephone calls 
will be recorded. 

d) Daviker shall use commercially reasonable efforts and work diligently during Business Hours to diagnose and 
correct the Problem by providing telephone advice, consultation, or a Correction. 

e) Daviker shall provide reasonable assistance and instructions to Customer to install, if necessary and as 
applicable, any Corrections or, at Customer’s request, Daviker may install each Correction subject to 
Daviker’s reasonable availability. 

 

6.3 Additional Telephone and Email Support Resources. 
 

In addition to correcting Problems, Daviker personnel shall be available during Business Hours by telephone or 
email to answer questions from Support Co-ordinators regarding the use of the Product during the Agreement 
Term. 

 

6.4 Updates. 
 

a) During the Agreement Term, Daviker shall notify Customer of any Updates developed by or available from  
or through Daviker. Such notice shall reasonably detail any Problems that the Update corrects, as well as  
any changes, new features or new functionality contained in the Update and any changes to this Agreement 
as a consequence of the Update. 
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b) All Updates shall be made available to Customer at no additional charge so long as the Customer has paid all 
Charges due and accepts any revised terms and conditions of use associated with the Update. 

c) If required by Daviker, Customer shall install Updates. 
d) The Customer is obliged to keep its version of Product current with Updates. 
e) Nothing in this Clause 6.4 shall be construed to require Daviker to develop Updates at the request of 

Customer or shall prevent Daviker from declining to develop an Update. 
f) If a Customer is in arrears, payments must be brought up to date before any Updates shall be made 

available to the Customer by Daviker. 
g) All Updates provided by Daviker shall automatically become part of the Software and shall be subject to the 

terms of the Agreement, unless determined otherwise. 
h) Daviker only shall be required to provide Support Services under the Agreement for the Software  as 

updated by the most current Corrections and Updates, and Daviker shall have the right to suspend or 
terminate its obligation to provide Support Services hereunder if Customer fails to install and use such 
Corrections or Updates, as applicable. 

 
6.5 Definitions of Severity and response times 

 

a) Definitions of Severity 
Severity 1 means a Problem which has created a situation in which the Customer is unable to use the Software in 
a production environment e.g., critical system impact, system down. 
Severity 2 means a Problem that: (i) means that a major function of the Software is unusable and severely 
impacts the business and no known resolution is available that is mutually acceptable to Daviker and Customer, 
but the Customer is able to do some productive work; or (ii) has a direct security impact on the Product. 
Severity 3 means a Problem that: (i) is isolated to the Software and that causes only a moderate impact on the  
use of the Software; (ii) affects some but not all End Users, performance/operational impact; (iii) can cause some 
functional restrictions but it does not have a critical or severe impact on operations; or (iv) was originally reported 
as Severity 1 or Severity 2, but which has been temporarily resolved by a mutually acceptable temporary 
resolution, at the time the temporary resolution has been electronically distributed to Customer. 
Severity 4 - means all Problems other than those falling within the categories above. 

 

b) Response Times Objectives for Acknowledging Problems: 
Upon receiving a report from the Support Co-ordinators of a Problem, Daviker shall acknowledge receipt of 
such report. The acknowledgment shall contain a unique number identifying the particular incident for 
tracking purposes. Daviker shall provide Customer with a periodic severity assessment and status update for 
any Problem reported by Customer identifying each Problem by the tracking number assigned to it by 
Daviker. Each Problem reported by Support Co-ordinators shall remain open until closure is agreed upon. 

 
Daviker will acknowledge requests from Customer for Support Services as follows: 

 

Severity 1 & 2 – within one (1) Business Hour. 
Severity 3 - within four (4) Business Hours. 
Severity 4 - within one (1) Business Day. 

 
c) Response Time Objectives for Resolution of Problems: 

 

(i) Daviker shall make reasonable commercial efforts to provide a workaround or resolution for a Problem in 
accordance with the following timescales: 

 

Severity 1: Remote Assistance within four (4) Business Hours’ of receipt of notice of the Problem from 
Customer. If, after analysis of the Problem, it is established that the Problem could not be fixed remotely, 
then Daviker shall aim to be at the Customer Site within 4 hours from the point at which it was established 
that  a  fix  was  not  possible  by  Remote  Assistance.  Daviker  and  Customer  will  commit  the    necessary 
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resources around the clock to resolve the Problem, to obtain a workaround or reduce the severity of the 
Problem. 
Severity 2: Within twenty-four (24) hours of receipt of notice of the Problem from Customer, Daviker and 
Customer will commit full-time resources during Business Hours to resolve the Problem, to obtain a 
workaround or reduce the severity of the Problem. 
Severity 3: Within twenty (20) Business Days, Daviker and Customer will commit appropriate resources 
during normal Business Hours to resolve the Problem. 
Severity 4: The Problem shall be resolved in a future release of the Software, at Daviker's discretion. 

 

(ii) Daviker does not guarantee the resolution of a Problem within the time specified. 
(iii) In the event of Hardware failure, the Customer’s sole remedy will be in accordance with any extended 

warranty provided by the Hardware’s manufacturer. In the event of no such extended warranty being in 
place, all Hardware supplied by Daviker will be subject to a warranty for a period of twelve (12) months  
after installation by Daviker on the same terms as provided by the Hardware manufacturer to Daviker. 

 
d) Reporting a Support Case 
(i) The Support Co-ordinator shall use reasonable efforts to supply Daviker’s maintenance and support staff 

with verifiable and reproducible evidence of any Problem. 
(ii) Customer will co-operate fully with Daviker in diagnosing a Problem. Timely efforts must be made by all 

parties involved. If communication from Customer ceases without notice, after five (5) Business Days, 
Daviker may, upon notice, close a Problem request due to inactivity on the part of the Customer. A Problem 
service request may be reopened within thirty (30) consecutive days of closure. 

 

e) Remote Assistance: 
Customer shall provide a broadband connection with sufficient bandwidth to provide Remote Assistance. 
Customer shall install and maintain any Remote Assistance software specified and provided by Daviker. 

 

f) On-Site and Out-of-hours Assistance: 
Upon Customer’s request, and subject to availability, Daviker may furnish qualified personnel for out of 
Business Hours and/or assistance at the Customer Site to resolve Severity 1 and Severity 2 Problems. Costs 
associated with such assistance will be covered by Daviker except where the Problem has been caused due 
to the gross negligence, deliberate misuse or wilful misconduct by the Customer, its employees and/or End 
Users, whereupon the Customer shall pay Daviker at Daviker’s then current time and materials rates and 
shall reimburse Daviker for reasonable travel and living expenses of incurred by Daviker personnel in 
rendering the requested assistance. 

 
g) Network Access: 

To the extent possible, and as requested by Daviker, Customer understands that it may be necessary to 
provide Daviker or its authorised representative/s access to the affected network environment for any 
Severity 1, 2 or 3 issue, or when Daviker determines that its representative/s need to access Customer’s 
network in order to provide Remote Assistance. Customer understands that if access is not provided as 
requested by Daviker, Problem determination and resolution will be delayed and/or impaired. 

 
h) Backup and Removal of Data: 

In the event of a loss of data, Customer acknowledges that to reconstruct lost or altered Customer files, 
data, or programs, Customer must maintain a separate backup system or procedure that is not dependent 
on the Hardware and/or Software. It shall be the Customer’s responsibility to confirm that its backups and 
processes are robust and functional. Daviker hereby disclaims all liability whatsoever to Customer arising 
out of any loss of data or corruption of or interference with data, howsoever caused. 
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i) Customer Site Access: 
Customer agrees to make available to Daviker, at no extra cost, all reasonable facilities and  services 
required by Daviker to enable it to provide the Support Services, as applicable. 

 
7. CUSTOMER RESPONSIBILITIES. 

 

7.1 The following is a non-exhaustive list of Customer’s responsibilities: 
 

a) Database Maintenance: Customer shall be responsible for the backup and general database maintenance 
(including, without limitation, custom development work, general up-keep, and troubleshooting) of the 
Microsoft SQL Database. 

b) Custom Report Development: Customer shall be responsible for developing, troubleshooting, maintenance 
and support of custom reports. 

c) Third Party Applications: Customer shall be responsible for troubleshooting, maintenance and support of  
all third party applications. 

d) Data Management: Customer shall be responsible for data management including but not limited to 
importing data, filtering and formatting data, creating import templates and general data import/export 
troubleshooting. 

e) Customer Network: Customer shall be responsible for providing a stable and secure network for the 
installation and continued use of the Hardware and/or Software. Customer shall be responsible for the 
configuration, maintenance and troubleshooting of network and hardware including but not limited to, 
domain configuration, domain privileges, DSN services, DHCP services, data backups, routers, End User PCs, 
switches, hubs and wireless routers. 

f) Virus, Adware and Spyware Protection: Customer shall be responsible for protecting its network and all 
network components, including the Hardware, from virus, adware and spyware threats. Such protection 
shall include troubleshooting suspected virus, adware and spyware incidents and performing regular virus, 
adware and spyware scans. 

g) Server Maintenance: - Customer shall be responsible for the backup, general maintenance, upkeep and 
troubleshooting of the Hardware and/or Microsoft SQL Servers including but not limited to: operating 
system updates and upgrades, performing defrags and scandisks, space allocation, analysis and cleanup, 
scheduling and running reboots of systems. 

 
8. EXCLUSIONS FROM SUPPORT SERVICES. 

 

8.1 Notwithstanding anything else in the Agreement, Daviker shall have no obligation to provide Support 
Services: 

 
a) if Customer has breached the Agreement and has failed to cure such breach as permitted hereunder; or 
b) that are required as a result of: 
(i) a Force Majeure Event; 

(ii) the fault or negligence of any party, other than Daviker or Daviker ’s Affiliates; 
(iii) the installation, maintenance or modification of the Software by any party other than Daviker or its 

authorised representatives; 
(iv) the use of the Product in a manner not permitted by the Agreement or in a manner not specified in or 

reasonably intended by the Documentation; 
(v) the transfer or use of the Product by Customer to a location or equipment other than as originally installed; 
(vi) causes that are not associated with the Product, such as, but not limited to, power failure, electric power 

surges or hardware or software problems; or 
(vii) the Product being installed on any hardware or operating system that is not Hardware and/or which has not 

approved by Daviker. 



Copyright © 2013 Daviker LLP 9 

 

 

 
 

c) Where a Problem was caused by, or Support Services are required because of, one of the exclusions stated 
in this Clause 8, then Daviker may charge, and Customer shall pay, Daviker at Daviker’s then current time 
and materials rates for any and all Services provided by Daviker in connection with such Problem. 

 
9. TERM AND TERMINATION 

 

9.1 The Agreement shall come into effect on the Effective Date and shall continue in full force and effect for an 
initial period expiring twenty four (24) months after the Installation Date (“Initial Term”). Thereafter, unless 
terminated in accordance with the Agreement, its terms shall be renewed automatically for additional 
periods of 12 months each (a “Renewal Term”), unless and until one party terminates the Agreement by 
giving at least ninety (90) days’ written notice to the other party expiring at the end of the Initial Term or any 
Renewal Term. 

 

9.2 If the Customer signs an additional Purchase Order adding additional End Users the Agreement Term will 
automatically be extended by twelve (12) months from the acceptance of the additional Purchase Order by 
Daviker. In the event of the Customer adding additional End Users whilst more than twelve (12) months 
remain of the Initial Term the Agreement Term will be unaffected by the additional Purchase Order(s). 

 
9.3 Termination for Customer Default.  Daviker may terminate the Agreement: 

 

a) immediately upon written notice to the Customer if the Customer commits a material breach of any term or 
condition of the Agreement and fails to cure such material breach within thirty (30) Business Days after 
receiving written notice from Daviker, which notice describes the breach in reasonable detail; 

b) if the Customer fails to pay any Charges within thirty (30) days after their due date; 
c) if the Customer commits a breach of any applicable law for the time being in force; 
d) if the Customer solicits the staff of Daviker to either leave Daviker or work against Daviker’s interests; or 
e) if Daviker, in its sole judgement, determines that the Customer is working against the interests of Daviker in 

any manner whatsoever. 
 

9.4 Termination for Daviker Default. Customer may terminate the Agreement immediately upon written notice 
to Daviker if Daviker commits a material breach of any term or condition of the Agreement and fails to cure 
such material breach within sixty (60) Business Days after receiving written notice from the Customer, which 
notice describes the breach in reasonable detail. 

 

9.5 Termination for Bankruptcy or Insolvency. Either party may terminate the Agreement immediately if: 
 

a) an order is made or a resolution is passed for the winding-up of the other party, or circumstances arise 
which entitle a court of competent jurisdiction to make a winding-up order in relation to the other party; 

b) an order is made for the appointment of an administrator to manage the affairs, business and property of 
the other party, or documents are filed with a court of competent jurisdiction for the appointment of an 
administrator of the other party, or notice of intention to appoint an administrator is given by the other 
party or its directors or by a qualifying floating charge holder (as defined in paragraph 14 of Schedule B1 to 
the Insolvency Act 1986); 

c) a receiver is appointed over any of the other party’s assets or undertaking, or if circumstances arise which 
entitle a court of competent jurisdiction or a creditor to appoint a receiver or manager of the other party, or 
if any other person takes possession of or sells the other party’s assets; or 

d) the other party makes any arrangement or composition with its creditors, or makes an application to a court 
of competent jurisdiction for the protection of its creditors in any way, or becomes bankrupt; 

e) the other party ceases, or threatens to cease, to trade; or 
f) the other party takes or suffers any similar or analogous action in any jurisdiction in consequence of debt. 



Copyright © 2013 Daviker LLP 10 

 

 

 
 

10. CONSEQUENCES OF TERMINATION 
 

10.1 Upon termination or expiry of the Agreement, Customer shall immediately: 
 

a) cease all use of the Product; 
b) remove all copies of the Software from the Hardware; 
c) at Daviker ’s direction either return to Daviker or destroy all copies of the Product (including any 

Documentation and any Updates) held by Customer; 
d) provide to Daviker a written certification of its compliance with the foregoing executed by an authorised 

executive officer; 
e) pay all amounts payable under the Agreement up to the date of expiry or termination; and 
f) return to Daviker, or at Daviker’s request allow Daviker to repossess, any Hardware for which Customer has 

not paid in full. 
 

10.2 Clauses 1.1, 1.3, 1.5-1.10, 2, 3.1, 3.3-3.5, 9, 10, 11 and 12 shall survive the expiration or termination for any 
reason of the Agreement. 

 

11. CONFIDENTIALITY AND DATA PROTECTION 
 

11.1 Subject to Clause 11.2, Customer shall treat as strictly confidential and shall not disclose to any third party or 
use (other than for the purposes of the Agreement) all Confidential Information received or obtained by it 
from Daviker. 

 

11.2 The restriction set forth in Clause 11.1 does not apply to information that was publicly known prior to  
receipt by Customer, or which becomes known to Customer without breach of any obligation of 
confidentiality by it or any third party, or which is required to be disclosed by law or regulation. 

 

11.3 Customer shall treat the existence and terms of this Agreement as confidential in accordance with Clause 
11.1. Customer acknowledges and agrees that Daviker would be irreparably harmed if any Confidential 
Information were to be disclosed to any third party in breach of Clause 11.1, and further agrees that Daviker 
will have the right to seek and obtain injunctive relief upon any breach of threatened breach of the terms of 
this Agreement, in addition to all other rights and remedies available at law or in equity. 

 
11.4 Each party undertakes to comply with its respective obligations under DP Laws and shall procure that its 

Affiliates shall observe the provisions of the same. 
 

11.5 The parties acknowledge that in respect of all Personal Data Processed in connection with the Agreement: 

a) Daviker shall be the Data Processor; 
b) the Customer shall be the Data Controller; and 
c) the Customer remains solely responsible for determining the purposes and manner of any Processing of 

Personal Data. 
 

11.6 Customer confirms that the technical and organisational measures forming part of the Services in respect of 
the Processing of Personal Data are sufficient for Customer’s purposes. 

 

12. MISCELLANEOUS 
 

12.1 Notices.  All notices, requests, demands, consents and other communications that are required to be, or  
may be, given under the Agreement shall be in writing and shall be deemed to have been duly given if sent 
by facsimile, courier, registered or certified mail (postage prepaid), overnight delivery or in person to a 
party’s address stated in the Purchase Order. Such notice shall be deemed to be effective, (i) if sent by 
facsimile, when confirmation of transmission is received, (ii) if sent by courier or delivered in person, on  the 
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following Business Day or (iii) if sent by registered or certified mail, two (2) Business Days after being sent. A 
party may change its address by giving notice to the other party in accordance with this Clause 12.1. 

 
12.2 Increase in Charges. Except as otherwise provided in the Agreement, Daviker may increase the Charges at 

any time by giving Customer at least ninety (90) days’ written notice expiring at the end of the Initial Term or 
the applicable Renewal Term; provided that no increase shall exceed the cumulative percentage movement 
of the RP Index of the Charges since the Effective Date. 

 

12.3 Force Majeure. Despite anything to the contrary contained in the Agreement, Daviker shall not be liable to 
the other party, nor shall it be in default under the Agreement, for any delay or failure to perform its 
obligations under the Agreement resulting from anything beyond the reasonable control of the non- 
performing party and without its fault or negligence (a “Force Majeure Event”), including, but not limited to, 
acts of God; acts of civil or military authority; acts of a public enemy; war; severe weather, earthquakes, or 
floods; fires or explosions; governmental action or regulation; power fluctuations; third party equipment or 
software failure; telecommunications outages or failures; strikes, lockouts, or other work interruptions or 
labour shortages; supplier shortages; transportation and delivery delays. The time for performance  of 
Daviker hereunder shall be extended commensurate with the duration of the Force Majeure Event. Non- 
payment of monies due under the Agreement shall not be excused by a Force Majeure Event, regardless of 
the reason thereof. 

 

12.4 Assignment and Binding Effect. Customer shall not assign its rights and/or delegate its duties under the 
Agreement to any person or entity without the prior written consent of Daviker. Customer shall remain 
responsible for performance under the Agreement following an assignment unless released by Daviker in 
writing. Any purported assignment by Customer in violation of the Agreement shall be voidable at the 
instance of Daviker. Daviker may assign or subcontract the performance of all or part of its rights and/or 
obligations under the Agreement. Subject to the foregoing, the Agreement shall be binding upon, and shall 
inure to the benefit of, the parties and their respective permitted successors and assigns. 

 

12.5 Entire Agreement; Modification. The Agreement constitutes the entire agreement and understanding 
between the parties relating to the subject matter hereof and merges all prior discussions between them. 
The Customer acknowledges that it has not relied on any statement, promise or representation made or 
given by or on behalf of Daviker which is not set out in the Agreement. No employee or agent of Daviker or 
any distributor is authorised to make any additional representations or warranties relating to the Product 
and/or Services. No modification of, or amendment to, the Agreement except in relation to Updates shall be 
effective unless it is in writing and signed by both parties. 

 
12.6 Waiver; Headings. A waiver of any right under the Agreement is only effective if it is in writing and shall not 

be deemed to constitute or operate as the waiver of any other or future default. No failure or delay by a 
party in exercising any right or remedy under the Agreement or by law shall constitute a waiver of that or  
any other right or remedy, nor preclude or restrict its further exercise. The subject headings in the 
Agreement are included for the purposes of convenience only and shall not affect the construction of any 
term or provisions hereof. 

 
12.7 Severability. If any term or provision of the Agreement shall, to any extent, be determined to be invalid or 

unenforceable by a court or body of competent jurisdiction, then the remainder of the Agreement shall not 
be affected thereby, and each term and provision of the Agreement shall be valid and enforceable to the 
fullest extent permitted by law. 

 

12.8 Independent Contractors. Nothing contained herein, express or implied, is intended to or shall constitute 
the parties hereto as partners or participants in a partnership or joint venture. Neither party has the 
authority to bind the other or to act as an agent or representative on the other’s behalf. 
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12.9 Non-Solicitation.  During the Agreement Term, and for a period of one (1) year thereafter, Customer will  
not, directly or indirectly, make an offer of employment to (i) any current employee of Daviker or otherwise 
encourage or solicit any current employee of Daviker to leave the employ of Daviker for any reason, or to 
devote less than all of such employee’s efforts to the affairs of Daviker, without (i) the prior written 
agreement of Daviker, and (ii) the payment by Customer to Daviker of a mutually agreeable severance fee; 
or (ii) any former employee of Daviker for a period of twelve (12) months after such employee leaves the 
employment of Daviker. 

 

12.10 Severance. In the event that a court of competent jurisdiction refuses to enforce all or any portion of the 
Agreement, then such unenforceable portion will be eliminated or modified, to the extent necessary to 
permit the remainder of the Agreement to be enforced. In the event that any provisions of the Agreement 
are deemed to exceed the time, geographic or scope limitations permitted by applicable law, such provisions 
will be reformed to the maximum time, geographic or scope limitations, as the case may be, permitted by 
applicable law. 

 
12.11 Applicable Law. The Agreement shall be governed by and construed in accordance with the laws of England, 

and the parties irrevocably submit to the exclusive jurisdiction of the courts of England and Wales. 
 
 
 
 


