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G-Cloud10 – Innovate Terms & Conditions 

1 Services 

1.1 Scope 

Innovate will perform the Services, deliver the Deliverables, and/or distribute, license or sublicense the 

Third-Party Software acquired through Innovate, as specified in a Schedule.  

1.2 Access to Facilities and Information  

The Customer will provide Innovate with reasonable access to hardware, equipment, tools, supplies, 

software, utilities, information and facilities of the Customer that, in each case, Innovate reasonably 

determines necessary to enable it to perform any Services. The Customer agrees to cooperate with Innovate 

and respond in a timely manner to all reasonable requests for access to the Customer’s Service environment 

and/or information to facilitate Innovate’s delivery of Services. Innovate is not responsible or liable for any 

delays or non-performance based on the Customer's failure to comply with this Section 2.2. 

2 Payment 

2.1 Invoicing and Payment  

Innovate shall invoice the Customer for all fees due as described in a Schedule and in the Agreement. All 

initial set-up and other one-time fees will be invoiced upon execution of the applicable Schedule. All 

recurring fees for Services will be invoiced quarterly in advance beginning on Acceptance of the applicable 

Services. Usage-based overage charges and all fees for Cloud9 Services shal l be invoiced in arrears. Invoices 

may be provided to the Customer by e-mail. The Customer shall pay all invoices in full in pounds sterling 

within 30 days of the applicable invoice date; provided that the Customer may withhold payment for any 

portion of any invoice which is reasonably disputed in writing (setting forth the reasons for such dispute) 

within such 30 day period. The parties shall cooperate to promptly resolve any such dispute. Innovate 

reserves the right to invoice for a portion or all of the Customer’s Services that are installed if the Customer 

fails to (a) cooperate by not providing any necessary assistance to allow Innovate to complete 

implementation, or (b) complete Acceptance in good faith. Except with respect to metered services (e.g., 

bandwidth, backups and exchange), all fees owed under this Agreement shall be prorated if the first billing 

date is after the first day of the month. 

2.2 Late Payments; Remedies  

The parties agree that no check or other payment method with ‘payment in full’ or ‘in full satisfaction’ 

inscribed shall constitute an accord and satisfaction. The Customer shall reimburse Innovate for all fees and 

costs (including legal fees) incurred by Innovate in connection with collecting any overdue amounts. 

Innovate may, upon 10 days’ prior written notice, suspend Services for any payment past due.  

2.3 Acceptance  

Innovate shall inform the Customer in writing (including, without limitation, by e-mail) when the Customer’s 

Services have been implemented and are ready for use (“Completion Notice”). The Customer shall have a 

period of 10 days from the date of such Completion Notice to test the Services and confirm whether the 

Services conform to the specifications set forth in a Schedule . The Customer shall either accept such Services 
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or notify Innovate in writing of any non-conformance within such 10 day period, setting forth the reasons for 

such non-conformance. Innovate shall use commercially reasonable efforts to remedy any identified non-

conformance and shall provide the Customer a second Completion Notice when the Services are again ready 

for use. The foregoing process shall continue until the Services are accepted. Notwithstanding the foregoing, 

the Services shall be deemed accepted by the Customer on the date of the Completion Notice in the event 

that either: (a) the Customer fails to notify Innovate of any non-conformance within such 10 day period or 

(b) the Customer uses any of the Services (e.g., space, power and bandwidth) for other than acceptance 

testing as permitted herein. The date of acceptance (or deemed acceptance) shall be referred to as the 

“Fully Implemented Date” or “Acceptance”. 

2.4 Taxes 

the Customer shall (a) reasonably assist Innovate upon request with identifying locations of end-users or the 

general usage of Services so that Innovate may reasonably rely upon and calculate potential taxes for 

Services delivered and (b) promptly pay Innovate for any taxes and duties related to the Services that are 

required to be collected or paid by Innovate (including any VAT chargeable in relation to the Services); 

provided that the Customer shall not be responsible for any taxes on Innovate’s net income.  

2.5 Credit Check; Security Payment 

Delivery of Services is subject to the Customer satisfying Innovate’s credit approval process. Innovate 

reserves the right to obtain a security payment in the amount of one-month’s minimum monthly recurring 

fees at the commencement of Services. Innovate shall not be obligated to segregate or to pay any interest 

on any portion of the security payment. Upon termination of this Agreement without renewal, any 

remaining portion of the security payment will, at Innovate’s  option, either be returned to the Customer or 

applied to the Customer’s final invoice to the extent that, in each case, the security payment has not 

previously been applied to the Customer’s account as a result of any breach of this Agreement by the 

Customer. 

3 Innovate Proprietary Rights 

3.1 Innovate Proprietary Rights; the Customer License 

All materials including, but not limited to, any hardware (including related firmware), software, data and 

information provided by Innovate, and any know-how, methodologies or processes including, but not limited 

to, all copyrights, trademarks, patents, trade secrets, any other proprietary rights inherent therein and 

appurtenant thereto, used by Innovate to provide the Services, whether developed alone or jointly with 

others, (collectively “Innovate Materials”) shall remain the sole and exclusive property of Innovate or its 

suppliers. Nothing herein is intended to, or shall, convey any right or ownership interest to the Customer or 

any other person or entity in or to such Innovate Materials. Upon payment of the fees for the Services, 

Innovate grants the Customer a non-exclusive, perpetual, fully-paid license to use, only in the ordinary 

course of the Customer’s internal business, Innovate Materials that are incorporated into, or embodied 

within, a Deliverable, provided that the Customer is in compliance with this Agreement. 

3.2 Trademark Rights 

During the term of this Agreement, the Customer grants Innovate the right: (a) to include the Customer’s 

logo and name on Innovate’s website and in other marketing material to identify the Customer as a the 

Customer of the Innovate Services and as otherwise necessary in connection with the Customer’s use of 
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Innovate Services, and (b) to issue a press release announcing the relationship established by the Customer 

and Innovate hereunder and identifying the general  type of Services purchased by the Customer. The 

Customer shall have the right to require Innovate to terminate the use described in this Section 4.2 at any 

time by written notice. 

4 The Customer Data and Confidential Information 

4.1 The Customer Data  

All the Customer information and data stored by the Customer on Innovate systems pursuant to this 

Agreement (“the Customer Data”) shall be the Customer’s exclusive property and Confidential Information. 

The Customer is solely responsible for the adequacy and accuracy of the Customer Data. Innovate may 

access such the Customer Data solely for the purpose of delivering the Services. Where applicable as 

expressly set forth in a Schedule, Innovate shall perform a data export and provide the Customer with a copy 

of the Customer Data at the Customer’s expense upon the Customer’s request. 

4.2 The Customer Obligations and Responsibilities: Protected Data 

Notwithstanding anything to the contrary, the Customer acknowledges that Innovate provides specific 

additional services and information technology architecture solutions that the Customer is required to 

purchase prior to the Customer’s transmission via the Services of any personal data, credit card information 

or health information which is afforded protection under any Requirements of Law (“Protected Data”). The 

placing by the Customer of Protected Data in the Innovate environment without the purchase of such 

specific additional services and solutions, or without prior notice to and written agreement by Innovate, is a 

material breach of this Agreement. The Customer or its authorised third party is solely responsible for any 

approval, certification or audit for compliance with any Requirements of Law for Protected Data and the 

same shall not be undertaken in reliance of any Services provided by Innovate. Where the Customer 

purchases such specific additional services and solutions, Innovate shall take appropriate technical and 

organisational measures against unauthorised or unlawful processing of any personal data of the Customer 

which Innovate processes on the Customer's behalf and against accidental loss or destruction of, or damage 

to, such personal data. (In this Section 5.2, the terms "personal data" and "processing" shall  have the 

meanings given to them in the Data Protection Act 1998.) 

4.3 Confidential Information  

“Confidential Information” means any information and data, including in tangible, electronic  or other form, 

of Innovate or the Customer that is identified as confidential or proprietary at the time of disclosure or that 

should be understood to be confidential by the nature of the information or the circumstances of the 

disclosure. Confidential Information shall include, without limitation, Services, products, product 

configurations, business plans, strategies, technology, software, documentation, methodologies, know-how, 

technical information, pricing, pricing mechanisms, financial information, and information regarding each 

party’s operations, business relationships and the terms of this Agreement. In addition, the Customer Data is 

considered the Confidential Information of the Customer. 

Confidential Information shall not include any information that (a) is known to the receiving party prior to 

receipt hereunder from a source other than one having an obligation of confidentiality to the disclosing 

party, (b) becomes lawfully known (independently of disclosure by the disclosing party) to the receiving 

party from a source other than one having an obligation of confidentiality to the disclosing party, (c) 
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becomes publicly known or otherwise ceases to be secret or confidential, except through a breach of this 

Agreement, or (d) is independently developed by the receiving party without use of the Confidential 

Information. The receiving party agrees that it will not use the Confidential Information of the disclosing 

party in any way, for its own account or the account of any third party, except for the purpose of performing 

this Agreement, nor will the receiving party disclose the Confidential Information of the disclosing party to 

any third party except as required by law. The receiving party will take reasonable precautions to protect the 

confidentiality of such Confidential Information. If either party is required by law (including by subpoena, 

judicial or administrative order or otherwise) to make any disclosure of any of the other party’s Confidential 

Information, such party must first give written notice of such requirement to the other party, unless 

prohibited by law, to permit such other party to intervene in any relevant proceedings to protect its interests 

in the Confidential Information and provide full cooperation and assistance in seeking to obtain such 

protection, at the disclosing party’s cost and expense. 

Notwithstanding the foregoing, the Customer and Innovate agree that each party may need to disclose 

certain of the other party’s Confidential Information to third parties with a need to know in performance of 

the Agreement such as, auditors, partners, sub-contractors, equipment manufacturers, resellers, advisors 

and consultants (“Necessary Third Parties”); provided, however, each party will ensure that any of its 

Necessary Third Parties are bound by a non-disclosure agreement consistent with the non-disclosure 

obligations herein before receiving any such Confidential Information, unless by the very nature of the 

relationship there is an obligation of confidentiality (e.g., attorneys). In addition, Innovate and the Customer 

each agree to be liable for breaches of the terms of this Section 5 by its Necessary Third Parties. 

5 Warranties, Disclaimers and Limitation of Remedies 

5.1 By the Customer 

The Customer represents and warrants to Innovate that: (a) the Customer will use the Services in compliance 

with all Requirements of Law and in accordance with this Agreement and the Acceptable-Use Policy, and (b) 

the Customer has the right and authority and any and all necessary third-party authorisations and consents 

to provide Innovate with the Customer-Supplied Software, the Customer-Supplied Hardware, the Customer 

Data and other materials supplied by the Customer hereunder. 

5.2 By Innovate 

Innovate represents and warrants to the Customer that: (a) Innovate will comply with all Requirements of 

Law of the United Kingdom applicable to it in delivering the Services, (b) Innovate has the right and authority 

to use and provide the Customer with access to the Innovate-Supplied Software in rendering the Services 

hereunder and (c) Innovate will use qualified personnel to provide the Services to the Customer. 

5.3 Disclaimer 

EXCEPT AS EXPRESSLY SET FORTH IN THIS AGREEMENT, INNOVATE DOES NOT MAKE, AND INNOVATE 

EXPRESSLY DISCLAIMS, ALL WARRANTIES, REPRESENTATIONS AND TERMS EXPRESS OR IMPLIED RELATING 

TO THE SERVICES (INCLUDING THE INNOVATE-SUPPLIED SOFTWARE AND INNOVATE-SUPPLIED HARDWARE) 

AND OTHERWISE, INCLUDING, WITHOUT LIMITATION, ANY IMPLIED WARRANTIES, REPRESENTATIONS OR 

TERMS OF MERCHANTABILITY, SATISFACTORY QUALITY, ACCURACY, SECURITY, FITNESS FOR A PARTICULAR 

PURPOSE, NONINFRINGEMENT OR ARISING FROM A COURSE OF DEALING, USAGE OR TRADE PRACTICE. 

INNOVATE DISCLAIMS ALL WARRANTIES, REPRESENTATIONS, TERMS AND INDEMNITIES WITH REGARD TO 
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THIRD-PARTY MAINTENANCE SERVICES OR THE FLOW AND SECURITY OF THE CUSTOMER DATA OVER THE 

INTERNET. THE CUSTOMER IS SOLELY RESPONSIBLE FOR, AND INNOVATE EXPRESSLY DISCLAIMS, ALL 

REPRESENTATIONS, WARRANTIES, TERMS AND LIABILITIES OF ANY KIND RELATING TO THE CUSTOMER-

SUPPLIED SOFTWARE AND THE CUSTOMER-SUPPLIED HARDWARE. IF THE CUSTOMER ACQUIRES THIRD-

PARTY SOFTWARE THROUGH INNOVATE, ANY REPRESENTATIONS, WARRANTIES AND/OR TERMS APPLICABLE 

TO SUCH SOFTWARE SHALL BE INCLUDED IN A CLICK-WRAP, SHRINK-WRAP OR SIMILAR TYPE OF LICENSE 

AGREEMENT INCLUDED WITH THE THIRD-PARTY SOFTWARE OR SET FORTH IN A SOFTWARE SCHEDULE. 

5.4 Limitation of Remedies.  

If Innovate breaches this Agreement, as the Customer’s sole and exclusive remedy, and Innovate’s sole and 

exclusive liability: (a) Innovate, upon receipt of written notice from the Customer specifying the nature of 

the breach in reasonable detail, shall work diligently to cure the breach at Innovate’s expense, (b) the 

Customer shall have the service-credit remedies (if applicable) specified in the applicable SLA so long as the 

Customer is in good standing with no past due amount owed to Innovate under this Agreement, (c) the 

Customer shall have the indemnification remedies (if applicable) specified in this Agreement, and (d) the 

Customer shall have the termination rights (if applicable) specified in Section 7.4 of this MSA.  

6 Termination 

6.1 Term 

Unless terminated earlier pursuant to the terms hereof, this Agreement shall commence on the Effective 

Date and continue in effect so long as there is a Schedule in effect. The initial term of any Schedule shall 

continue for the period set forth in such Schedule. 

6.2 Renewal 

Unless agreed to otherwise in writing, all Schedules shall automatically renew for successive terms (each a 

“Renewal Term”) equal in length to the then-current term (i.e., the initial term, the Renewal Term or any 

other extension term set forth on such Schedule) unless either party provides notice of termination of such 

Schedule to the other party 90 days prior to the last day of the then-current term. 

6.3 Month-to-Month Term 

If, upon the end of the Customer’s then current term, the Customer requests (and if Innovate agrees to 

provide) a month-to-month term then the monthly recurring fees for all such month-to-month Services shall 

automatically increase by 25% over the fees immediately prior to such month-to-month term and the 

payment terms shall be 15 days (rather than 30 days) in advance of each month. 

6.4 Termination for Uncured Material Breach 

Either party may terminate a particular Schedule or this Agreement (including all Schedules) by written 

notice to the other party: (a) if the other party breaches or fails to observe or perform any material term of 

such Schedule or this Agreement and does not cure such breach or failure within 30 days after written 

demand (five days in the case of late payment of fees) by the non-breaching party specifying the nature of 

the breach in reasonable detail and stating such party’s intention to terminate; provided however, that such 

written demand must be sent within 30 days of the event or such right to terminate shall be deemed waived, 

unless such breach is continuing; (b) an Insolvency Event occurs in relation to the other party or (c) 

otherwise as expressly provided in the Agreement. The failure to pay amounts owed under a Schedule when 

due shall be considered a breach of a material term. 
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6.5 Effect of Termination 

Upon termination of this Agreement or a Schedule, all rights and obligations of the parties under such 

terminated Agreement or Schedule shall cease, except for those rights and obligations that, by the terms of 

this Agreement or the applicable Schedule or the nature of the right or obligation, survive termination. Upon 

termination of this Agreement: (a) the Customer must cease using, and Innovate will cease providing, any 

terminated Services, (b) each party will return to the other party any Confidential Information of the other as 

specified in Section 5.1, (c) each party will make available to the other party any Hardware, Software or 

other property of such other party in its possession as specified in Section 5.1, provided that the Customer 

may not access the Customer-Supplied Hardware in Innovate’s facilities until the Customer has fully satisfied 

its payment obligations to Innovate, and provided further that Innovate shall store the Customer-Supplied 

Hardware in Innovate’s secured facilities and at the Customer’s sole expense until the date that is the earlier 

of (i) 60 days after the effective termination date, after which Innovate may (A) sell or otherwise dispose of 

such the Customer-Supplied Hardware in a manner it deems appropriate and (B) keep any proceeds 

resulting therefrom, and (ii) 15 days after the date on which the Customer has fully satisfied its payment 

obligations to Innovate, and provided further that each party shall release and hold the other party harmless 

from and against any liability for damage of any kind whatsoever that may be caused by such party’s 

equipment during such migration, (d) Innovate shall remove copies of the Customer Data from Innovate’s 

systems and property in accordance with the terms of the Agreement and Innovate’s standard backup and 

recycling program, and (e) Innovate shall provide, at the Customer’s expense, reasonable 

termination/expiration assistance requested by the Customer to facilitate the orderly transfer of Services 

and migration of the Customer Data and the Customer-Supplied Software to the Customer or another third-

party provider, for a period not to exceed 30 calendar days, unless otherwise set forth in a separate 

Schedule executed by the parties. 

Within 10 days after the effective date of any termination of this Agreement or a Schedule, the Customer 

shall pay Innovate all amounts owed under the terminated Schedules through such effective date of 

termination. In addition, and notwithstanding anything to the contrary in this Agreement, if the Customer 

terminates a Schedule or this Agreement other than as expressly permitted hereunder, or if Innovate 

terminates a Schedule or this Agreement as a result of an uncured material breach by the Customer, then, as 

just and reasonable compensation, the Customer shall pay any and all fees that would have been due under 

such Schedule(s) or this Agreement through the end of the then-current term (i.e., either the initial term or 

the Renewal Term, as applicable); provided that, with regard to Professional Services, such amount will b e 

based upon the estimated cost of the Professional Services. The parties herein agree that the above -

mentioned compensation to Innovate, is a fair and reasonable estimate of actual damages (i.e., liquidated 

damages) required to make Innovate whole. 

7 Indemnification 

7.1 Indemnification Obligations 

(a) Each party agrees to indemnify, defend and hold harmless the other party against any claims, losses, 

liabilities, damages, costs or expenses including reasonable attorney's fees and other professional fees 

arising from a third-party claim (collectively “Losses”) resulting from bodily injury, death or property damage 

(excluding intellectual-property claims) caused by the wilful misconduct of the indemnifying party. To the 

extent that either party is liable for any damage to, or loss of, property for any reason, such liability will be 

limited solely to the then-current replacement value of the equipment, excluding lost data or software.  
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(b) the Customer shall indemnify, defend and hold harmless Innovate against any Losses resulting from (i) an 

allegation that the Customer-Supplied Software, the Customer-Supplied Hardware, or other the Customer 

supplied materials (x) infringes or misappropriates any third party’s copyright, United States or United 

Kingdom patent, trade secret, trademark or similar proprietary right or (y) is not properly licensed for the 

use contemplated by this Agreement; (ii) any the Customer Data; or (iii) any violations of Acceptable Use 

Policy. 

(c) Innovate shall indemnify, defend and hold harmless the Customer against any Losses resulting from an 

allegation that the Services or Deliverables (i) infringe or misappropriate any third party’s copyright, United 

States or United Kingdom patent, trade secret, trademark or similar proprietary right or (ii) are not properly 

licensed for the use contemplated by this Agreement. 

(d) Notwithstanding the foregoing, neither party shall have an obligation to indemnify, defend or hold 

harmless the other party for any claim of infringement or misappropriation resulting from: (x) unauthorised 

use by the other party or an end user of, in the case of the Customer, the Services or Deliverables or, in the 

case of Innovate, the Customer-Supplied Software, the Customer-Supplied Hardware, or other the Customer 

supplied materials; (y) compliance with any written instructions of the other party; or (z) modifications to 

any Software, Hardware or other technology that were not performed by or at the written direction of such 

party. 

7.2 Indemnification Process 

A party seeking indemnification hereunder (the “indemnified party”) promptly shall notify the other party 

(the “indemnifying party”) in writing of any claim for which indemnification is owed hereunder. The 

indemnified party shall permit the indemnifying party to control the defence or settlement of any such claim 

and cooperate fully with the indemnifying party in such defence and settlement. The indemnifying party will 

defend or settle such claim at its sole expense and indemnify the other party against any damages and costs 

awarded by a court of final jurisdiction in an action relating to such claim or pursuant to a settlement 

agreement. 

8 Limitation of Liability 

8.1 Types of Damages 

EXCEPT WITH RESPECT TO (I) THE CUSTOMER’S OBLIGATIONS UNDER SECTION 8.1 (b)(ii) AND (iii) OF THIS 

MSA AND (II) BOTH PARTIES OBLIGATIONS IN SECTION 8.1(a) OF THIS MSA, IN NO EVENT SHALL EITHER 

PARTY BE LIABLE (WHETHER IN CONTRACT, NEGLIGENCE OR OTHERWISE) FOR (A) ANY LOSS OF USE, 

INTERRUPTION OF BUSINESS, LOSS OR CORRUPTION OF DATA OR LOSS OF PROFITS, OR (B) ANY INDIRECT, 

CONSEQUENTIAL, INCIDENTAL, SPECIAL OR PUNITIVE DAMAGES, IN EACH CASE ARISING OUT OF, OR IN ANY 

WAY CONNECTED WITH, THIS AGREEMENT, THE SERVICES, ANY INNOVATE- OR THE CUSTOMER-SUPPLIED 

SOFTWARE OR THIRD-PARTY SOFTWARE EVEN IF EACH PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF 

SUCH DAMAGES. 

8.2 Limitation of Liability 

EXCEPT WITH RESPECT TO (I) EACH PARTY’S OBLIGATIONS UNDER SECTION 8.1(a) AND 10 OF THIS MSA AND 

(II) THE CUSTOMER’S OBLIGATIONS UNDER SECTION 3.1 AND 7.5 OF THIS MSA, AND SECTION 8.1 (b)(i i) AND 

(iii) OF THIS MSA, IN NO EVENT WILL EITHER PARTY HAVE LIABILITY IN THE AGGREGATE UNDER OR IN 

CONNECTION WITH THIS AGREEMENT, REGARDLESS OF THE FORM OF THE ACTION (WHETHER IN 
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CONTRACT, NEGLIGENCE OR OTHERWISE), FOR ANY AMOUNT IN EXCESS OF THE TOTAL AMOUNT PAID BY 

THE CUSTOMER UNDER THE APPLICABLE SCHEDULE DURING THE 12 MONTHS PRECEDING THE DATE THE 

CLAIM ARISES. 

8.3 Basis of the Bargain; Failure of Essential Purpose 

The parties acknowledge that (a) Innovate has set its prices, and the parties have entered  into this 

Agreement, in reliance upon the limitations of liability and the disclaimers of warranties and damages set 

forth in this Agreement and (b) the same form an essential basis of the bargain between the parties. The 

parties agree that the limitations and exclusions of liability and disclaimers specified in this Agreement will 

survive and apply even if this Agreement is found to have failed its essential purpose. Nothing in this 

Agreement shall limit or exclude the liability of a party for death or personal injury caused by its negligence, 

nor for fraud or fraudulent misrepresentation. 

9 General 

9.1 Relationship of Parties 

Nothing in this Agreement will be construed to imply a joint venture, partnership or agency relationship 

between the parties, and Innovate will be considered an independent contractor. 

9.2 No Third-Party Beneficiaries 

This Agreement is for the sole benefit of the parties hereto and their permitted successors and assigns and 

shall not be construed as conferring any rights on any other party. 

9.3 Assignment  

Neither party may assign its rights and liabilities under the Agreement without the consent of the non -

assigning party, which shall not be unreasonably withheld, conditioned or delayed; provided that either 

party shall be obligated to assign this Agreement to a successor in interest in the event of a change of 

control resulting from a merger, sale of stock or sale of all or substantially all of the assets of a party relating 

to the Services and Innovate shall have the right to assign this Agreement to any affiliate upon written notice 

to the Customer. 

9.4 Subcontractors 

Innovate shall have the right to use subcontractors in delivering the Services. Innovate will be responsible for 

the Services performed by its subcontractors. 

9.5 Complete Understanding; Modification 

This Agreement constitutes the entire agreement between the parties relating to its subject matter, and 

supersedes all prior agreements, arrangements, understandings and representations between the parties, 

oral or written, with respect to its subject matter. No different or additional terms set forth in a purchase 

order or other communication will be binding on Innovate. The parties have not relied upon any warranty, 

statement or representation made by any person which is not expressly set out in this Agreement. 

9.6 Severability 

If any portion or provision of this Agreement is held to be invalid, illegal or unenforceable, the remaining 

portions and provisions shall remain in full force and effect.  
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9.7 Conflicts 

In the event of any conflict or inconsistency between the provisions of this MSA and those of a Schedule, the 

Schedule shall prevail. In the event of any conflict or inconsistency between the provisions of a Sales Order 

and any other Schedule, the Sales Order shall govern. 

9.8 Notices 

Notices, requests and demands expressly contemplated by this Agreement shall be in writing and shall be 

deemed to have been duly given (a) 1 business day after being given to an overnight courier with a reliable 

system for tracking delivery or (b) 3 business days after the day of mailing, when mailed by registered or 

certified mail, return receipt requested, postage prepaid. All notices shall be sent to the addresses indicated 

in the signature line. In addition, notice to Innovate must also be sent to: Innovate Ltd, Unit A, Acorn 

Business Park, Ling Road, Poole, Dorset, BH12 4NZ. 

9.9 Counterparts; Facsimile and Electronic Signatures 

This Agreement may be executed in counterparts, each of which shall be deemed an original and all of which 

together shall constitute one and the same instrument. For purposes of this Agreement, a facsimile of a 

party’s signature printed by a receiving facsimile machine or computer shall be deemed an original 

signature. 

9.10 Headings 

All section headings contained in this Agreement are for convenience of reference only, do not form a part 

of this Agreement and shall not affect in any way the meaning or interpretation of this Agreement.  

9.11 Legal Consultation 

The Customer acknowledges that it (a) is aware of its right to consult with an attorney prior to executing this 

Agreement, (b) has, prior to executing this Agreement, either consulted with an attorney or knowingly, 

freely and voluntarily waived its right to do so, (c) has carefully read and fully understands all of the 

provisions of this Agreement, and (d) is entering into this Agreement knowingly, freely and voluntarily in 

exchange for good and valuable consideration. 

9.12 Governing Law; Consent to Jurisdiction 

This Agreement and any disputes arising out of or in connection with it or its subject matter (including 

without limitation non-contractual disputes) shall be governed by and construed in accordance with the laws 

of England. The courts of England shall have exclusive jurisdiction to settle any disputes arising out of or in 

connection with this Agreement or its subject matter. 

9.13 Force Majeure 

Except with respect to any payment obligations through the date of the force majeure event, neither party 

will be liable for any failure or delay in its performance under this Agreement due to causes beyond its 

reasonable control, and will be entitled to a reasonable extension of time to remedy any such delay or 

failure to perform. 

9.14 Waiver or Failure to Act 

No waiver of an obligation herein will be effective unless documented in a writing signed by an authorised 

representative of the party against which enforcement of the waiver is sought. No failure to act or enforce 

any provision hereof shall be construed as a future waiver of any right hereunder.  


